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Silu ls, Appullant CC9iCID3?

Britislt Colurnbia Clur.rrt o[' Appul

Dtnnld J,A. ,  I I inds J.A. ,  I  Io l l in lakt  .1 .A,

l lemcl: l ' ;*r.ernb*r |8. 199.1
Judgnrerl: Dtcember 6, l9P'+

Ducket: CAOl 8ia I

rt) l"horn"tun l{i:ut*rs C*nndr Linrirerl or ils Licenr*rs lexrlrrrling irrdivirlual {-.uu11 Elocurttsnts}, All rights rt"
ssrved.

Fro*eedir tgs:  Af i i rnred {1993).  [199; l l i  C ] t . l , l t .  l13.  l -qS:  Car-axr l l l ]C SCI (S.C.  S.C. ]

Cerunsel: I larold lrarcal. fcrr lr imsclf and erlher Appellantr,

l'.{.i. l}r.rr.r, {hr l(cspondrnl.

Sui:_icei: Puhlic; Ci';il Prarrtier uncl l)rocedur*

Nalivc Larv -- Fractire rrnd 1:nx.ctlure --- Jurisitriction - lrmyinciirl Courl

Accused clainring pri:vinrial (-oum n*t h3r'ing jurisdir":ti,rrn $vcr matlers "irc.l'ond thc tretty frantier" - W:ldliib
.A"ut .  S. l ] . ( : .  t981,  s .51-  Cr iminslCode.  R.S.C.  1n85,  c .  C-46

Ar:cused lvers {$nvirrtcd rlf obstructing pc;rcc officem, nlischirf in rclatiun to p:(rFert} and hunting rvitlt a fire-
arnr uliel lighl uvcr cultir,atcd lart:i. At,:u:ed appealed orl the grrlun(i that the;rrcvirrcial Clourl **s rvithnut juris*
tliction at tlte chargr:s relatsd to nrfltl$N oceurring "bc1opn6 the treaty frnntier". nemrl!, irt placrs rrtrl surrcnrir:red
ur uedecl to Crorrt by treutl,. Flclcl, thr appeal \t*s dismisssd.'ttre issue nf juridic:il jurisdir:tion had bcen con-
clusivety deci'Jtd. Nu llroriginui jr,ri*llir:tiern sirperinr t0 larvs intendeel to govrtr'tr prcvincill inhabiuurts surv!r'cJ
lltt userlion af rovereignty. 

'lhere 
wrs no resirluel aboriginl) sovercignt,r: capal:le of' ,Jisplae ir:g th* gerrernl j*r-

isditlirrn ol" thr provincial Court l() tq' pcr$nni, rvhether nbori-q,inal or nun-aboriginal, fnr oflbtrcss untl*r lhe Act
and tlte eodc thraughout ih€ prcr,inee, whether (,r rr$t t l ie nf[Erged ollcnccs toak p]nce "bcyond the trelry tir:rrt i-
er". Accordingly, thr provincial Cturt lrarj julisdicrion,

l,lr. Js.tdce tlttllia ruhe t

i* :01? 'l"hi.rmson R*um.rs. No {laim rn Orie, Cavt, Wnrks
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I On prge $. parn*qraph l$, line 2, of nry rrirs$n$ lbr jLrdgnrcnt dat*el Dccsrrrher 6, !$g4. rjelelr thn tvord ',un"
surrounded" and substitute lherefnr tlw n'ord "un-cunenderrd"- so that the sentence shell r*nel a* follorvs: "ln nry
npinfun hoilt /.Je/iqmnrrihr, and *lpgvlr.nl conclusiv*ly eiecitls ths issuc helirrs us n,h*ther rhc {rffencr o.,*un,rti oit
"unsunrntlerecl Hunting Ciroundr" or n$1."

]11r. Juslice Ilotlinrn*et

I This nlattsr c{-}n:es hsf{rre lbe Co*rt try rvay' tf an applieatinn for lcavr trl appcal l'rom the clccisiqn rl" ir
$rrmman, conviction appeal ctu* juiXge nnd. il'leave tre grnnted, an appeal.

I "[he irppellnnh- &re i.]lJ *boriginal prnpl,s.

3 I say *t the ouilet lltat C:rsltn ruunse! canced*d that tl'rc issuc lxfore rhe Cnurt is a qucsli+n *[' lau alene
itnd, thn: heing sn. ciri not opposc thc aprlicnlir:n of'th* lppelln;r:s for' leav* ta rrpperrl.

. l  I wruld grant ier\e to appeul,

5 I !*m norr.- to rlre npp*al itsell",

{ The appellanls rvere not repris(ltted hy counscl, The rras(n for rhi-., is rvrll knriwn b;- al} the Ftrtics and I
ncctl nnt cleill rlith it. Appearing beiorc us \'!ris thf ai:rellant t-lirrold Pnscal wlrg stngcl as spnkesperson ftlr hirn-
self.nnil .the.other appeJlints.'llrere rvlts bcf*rs the Cdurt e fnct$m anrl l*gal nr$unlent tbr:niirg pi:rt af il nilrice ol:
f lotion l l lcd on behalf of tht tprpollantr. That faetum ri 'as signcC bi l lnrce i l lurk arrtl l lre i*gal orgunrent rvas
signetl by all the appell; lnis "pcr... Btrl*e Clark'. tr4r. Itascrl, irr additi+n to the subrr:i: isi lrri hs rrude rcr f ie
cr]ilfi edopled sv*rylhing ihund in rhe eftlcurnents tl:at hird bcrn flled h1, Mr. clnrk,

? lle sokr irsut belrrrc the Cr:url is *hether the Prcrv'incial Caurr ul' tJri:ish Coltunhia har:l .iuri-stliutrorl Lrvrr
tho aJ:pellnnts who hld bccn chary*d rvith nhstructing pear:e uffi*ers (s. l?1){a) (trjnin*l ftir/,r).'nriselrief i1 rell-
titn to property is. a30(3)(h) (.rr.nirref (.'pdcl, and hunting *'ith a fircanu end a light uver culrivarsd l*n<i (tr.]l.l-
l iJV A,r^ R.S.E.C, c. -5?, ss" ?? ( l){e) ancl 4u( IXa)}.

S At tr: ial in the pravineial c*urr thu app*llrrnts t:tr jectcil {c thc courl taking j lr isJiction and nol guilty, plens
rvere des|ncd.

I Fltrold Pascal and Jssan \\,'allnce wer*::cquincrl irnci the others foirrrrl guilir*.

It i .The.baris tf t!",e nppeals af' l- larold Fasctl anrJ Jlran trVallaee is theil assurrion thirt whi6 they were irc-
irlilittfd il rves for thc wrong rca,scns. 'trlieir 

acquitul H'a$ il[ dte nterits and they sny ihe chnrges ngninsl lherrr
stroul'd havc Lrr:cn Cisntisre.d trn tlte gruund thcl tl:u prnvincirrl csirrt judge ha$ nn iuii-sriic-rion lir cnrcrlajn thr,n.'i'hc 

law is cltir ihat an appe rrl i* tirk*n fi'ont thc ju<tgn:enl of thc ciruri' anrl nct lire leasr.rls fur rhlr juelgnent-
$ee: (. 'a/r: i ' .  Cr;le. I i94iJ] W.\V.R 5:2, i i6 iB.C.C.A.l.

ll ln my view the prapcr disp*iition at' thrr app{iils of l-laroLl Fascal nnd Jasor lVallace is rh;tt the-r be
qua$hed and I wi:utd so erdEr.

lJ I nrm *o'r ' l  to ths nthcr nppell;rt ls.

l3 Thtir positir-rn ir thsl the Fr*r' inciai f lourl *l Brit ish Columtrin r+a: rvirhout juri-ri l ir:t ion as tlre char[es rq-

r{J l.tl l: "l'hunrron j{dutetr, Na Clnirn rt $ris. (i*vi, \V*ri;r
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l$t:iJ r$ matlgrs su"funing "he1,nni{ thf trfat}, lrc)*ti*r", l}rat is to s*1.', in plue* *'hich had not bet}n sun'tndr:i'crrl

ur c$dEtt ts th'i Cp6wn b), rrearf,. l"hese *ppellants say tlut in ruch a rusc ttrither the fbdrral nor the provincial

-u.r)vernmclls have'legislntivc rruth$ril) to cunstitule co*Rs with jurisdicticrn *ver:rbcriginal peopl*'

l .t ' lhey sa1, that,?rr/gr.rnvr.,*x,, l l ,qgll 5 W.1V.11..!t (13.1'.(.A.) anel Spcrrr.rw r'. ?' lre prreun, l l990l I SC.l{.

l0?"1 d; n$r se{tle this is*ue nf.}uridisal jurisdictirrn.'Tlte Cnr*,1's position a$ strl aut in its fa$tum il that:

'lh* 
c:rxrrts in lhe ir clnsidered riispositi6n *f Sruruy anJ l)qlu$muukrv specifiuiillf itnentre d isrues thrlt utt'

tJeluin* rhe ,,\ppcllanl': ilrguln'r:rl" l'ur a sepamlc juririical "iuriselictinrr,'lhe rt*sarrins in tlrose r.mes providrs

a {rfilplsre nnrt*er lo the irssertiun tfuit pmviftctfill} eon-\lilulfd coufls lack jurisclirtiixr $vcr aburiginfrl
pecrpls in BritisL Colur:rbiu.

l-5'l'lrr sun11ilry convitlirrn eppetl cou:r judl:e. Cohen "1., ircceJ:{ecl ths Crolvn's subnri.ssinnr and disnris:ied

{l:c apptltil[5.

'16 
| qunte nt length flrrrn hisiudgment.

T[c re*p*nrtefi's positigr] is thll the Pruvin;iirl Cuurt irt qpnstitutcd by thc Prqtvinqjal S.oqn A$. S.B-CI.
lg6t), c. ?lf. hus jbsolurr juristiiction throgghout rl.ie Prt:vince anr! there is uu rcsqrvrliion ut'.iurisrlicti*n in

respccl ul eittrrr aborigir"lal p*{,}plrl t)r olTensex cnnrnrillec in anl p*rt c{'the l}rovince rvhich may not hlve

tr**rn ccdr:tl g1r lrcaty, The rcspondcnt ela'rnrs t'urth*r rhat the pruporitiun ttrat aboriginal pe*ple flrc n0l 8uh'
ject tu the lnrvs ()f Cnnlda *r thc lilwt nf'ltritirh C*lumbia h:rs treen cnnclr"lsively rejucled. On-th11 pct]1i tltl
i"*spond*nt r*l ics nrrst heavily'arr thc <iecil ian in Oeigarxunhw v,'fhe Quet:u, ISs3l 5 W.lV.R. !7

{i l.61.C.A.} and er:rrleirds rhat rhii ggsir providcs i i cornplete ailF$er tr the appxllanls'arguments. Wilh this

s$nr$ntiou, I agrce. Ar pp. l5l-l- i3. Mncfarlane J.A.. rvith nhom'l 'aggart und W{llncc JJ.A. cct:crln'*d, said:

165. I{ighrs $[sr"'li'.gtrvemment encorrrpnssinu l pr:lrier to nrakc eiinerll lan's gou,;ntitlg the li]nd and rc-
*ourr:d$ in the ter:itary-, unrj thc pecrple in that tunitory'. can cnly be describ*d irs l*gi-iiitliru Fo\Tqrs'
The3,, sen,e to linrit plovincial legislniive .iuri-srliction in thc territ*ry und .tu alltrv the plnhtifT.s to sstnh'
lis| a tlrircl ortJqr *f S$vernrlsnr in (lmadt. llutting thu proposition iutrtlrer rvnyl lhe jurisdiclion of tl:e
ptaintil'fs would dimiriislr the ;:rovinuial and fcderal rharc af thc lotill distributi*n of legislativv prorter itt
Canac!:.

16?. li r.vas on the clate il:at ihe legi.slative prwrr of the Sover*ign was irrrposcd thilt any v*tige of ab-

urig,irral lrrw-mnl,iirrg {sntpct*nte wa* superscded. lhis likeiy uccuntd rehqn tltc tttninlllnd colotr! ll'ils

l 'nunded nrrcl lr$carnc a i€rritury,under the.iurisdietitn cf the lmperinl ltarl iament in 18i8.

168. l.iven if thi* vir.w is iuacr.-urirtrr. a eontirluirg abnrigirr:rt legisLatite porrer is ittcorrsistetil with lhc
rlvision of poweni t irund in tlrc i lnnrr,itutign Ac1, l86T and intrrr 'Juced inlo Brit islt Colurrrhin in lSll"
Scctio:rs 91 *nd 91 of ihnt Act exlraustively distriLrut* l*gislaiivc puter in Canada.

l?t), Any d$ub{ that abnriginnl pe,rple ur"e sulrject tt this disiributiun is qlirninatcd b:i s,91i3,1], which

$w$rds le gish:rve c{rnprlf nre in relnti$n to lrrdi*ns tcr Pitr liuuent.

L.- lC l2 Thonson lteuters. No Claitn to Orig. litrvl. \\forks
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t?1. Wirh rcspccio I tlrilk tlrar thc triill jndge $a$ csilect in his vieu lhnt whcn the Crorrn imP$sed ling-

llsh Inrv an ;rli rhe inhahitanrs r:I the cotunl, and, in particulrr, u'lren British Cslumbia *nlrlted Confedt''r-

ari.n, thr lrrdians brcnme suhjcct t* lhe t*gislntir,c nuthorit iss in (ansde and lheir laus' In l{ l7l '  t$'o

lcrcls *l S$vernmcnl grre estpblishecj in llrilislr Cerlumhia. Tlre divisir:n of gLrv*mtltrtntal portctx

bslrteen Cir:rad.r rnd tlre Frsvintes left no r*cinr ftrr a third orrll:i,.ri'gOVCmHent.

ln n separate concurring.iud*nrenf \\tnllirct J.A. said at p, 2001

j?j....As I settled crrl*n),, the comulon laq'in Brit i lh (lolr"rmbia au:amnlicnlly cirnrs intcr l '*rse irt lS46

whrn rlc Ofpupn Egund:irv Trenh: esrirblishcd llritain's criclusivc sovertignt-r lrrrth of the 49th parallel. It

thr:rvb1' supersecl*tl any irrdig*nous slsi*ltl af luws.

And at pages 2:4"2?5. Hls Lorthhip sa:id:

4$1l. A rlnim nf srlf-goverrrrnenr pf rhc n*turt n'hich tire plaintiffs adrancc; r'aluely, t right tc govem the

ir.lritpry, thcnrrcll,e* **t tt. nrernbem *f their ltuuser in sel:or{irnce rvilh Gitksan" $nd \\:et'suwct'*il lttws.

rrnti a tleelaruti+n thar rhe llrnvince'.+ iurisdiclion is suhjc,:t !o the plainriffs' jurisdicticrt. is a cl:rim u'hith is

inclnrpatihle rvith every pripciple of rhs $urlianlentary srrven:ignt-v.. u'hich veslcd in tht lmperial l:arlii:rnenl

in  1846.

481. 
'fh1s. upotl thc cxurcjse uf sovereignty, nily prowcfs tlf go\,emmeni fll'the indigenou* people were srr-

pers*deri b1, ihe intrrriiuctir:n rrf lhe common law and the iurisilictirln ol the Im|rcrial Farlinnrent. As llrerrnirtt
j. *tatod in'Mghn in relatinn to the alrorigine s in ths crk:tt1' ol' Nt'rv Sarrth trVales at pp' ?5-26:

Th* crrrnnrsn lnrv thus beegtlc (hs cornrliofi ltrx u[ irll subjtclt withirl tht Cr:lonl rvho w*re etluall,v el"

litled 1a thc larv's rrrole{[i$tli as suhjects of the Cr$rvn.''

Thus the Slerianr pe6ple .. be{ame gr,ilsfr l*hiccts Owins. a.liesi.rnct !g t}re lnncria,l Snv.{rcj$ entitleiJ

trr such rights eSIi rriyihses nntl subiqcl to sugh linLrilitiet S !E epmmn,n laiv an:,J lFFlifnhlg stutiltcl

qrovidcd. (bim.phatis aiid*d )

{$J, Any passifiilirl: thnt fih*riginRl purvers ;rf -self-gc'vernntcill r,.:nruilreil unextlnguishgd rras elin:inftled In

lt?l hy"riir exhnustiv* drstributinn oi ptltvrrs betl.r,qtn tlte Provinqc nnd rhe Gou.crnment nf Cattada whcrr

l lr lr ish Colurlbi; i join*{ Cilnfcdcrarion pur*uailt tD ihe Tqrfl ir gl Uniun" l$ll '  Scction* 9l and 92 of tht:

Q"pn$rijution Sg itf:i uhirh provide tbi rhis division ,rf powen havt been repentedlf inltrrprel':d as clirtrilr

uting ntt trgisliliuJ juriscliction brtrveen Pirliamcnl ord the pravincial legislatrres,

4E3. I agree rvit lr rhe cnnclusion of the trial . iuelgc lhat thc plnintitf*, after t846 anr-l curLuinly ir i icr l8?l' ntt

longer litaincci an.v- akrriginal rrght of selir-goverurrl€nt rrr jurisdicti*n $\'€r the lenitory nor any jrrrisdictiolr

tu {rrvem tirc llcmbem of thc ll*uses in ;'rccordnn*e r.r'ith Gitksnn and Wet'sttlvc','en llrlvs' A* lie 0hserved itt

p .  186:

,{t ier t l iat irhe establishnrent of' lhc separate cr:lony rrf Brit lsh Crrlu.nrbia in 1$5Sl tboriginnl customt, ln

the cxieni lhey cgulil Lre clsscribed ns ials bcfore the creation of lhe ut:lun1, her:alne cl,lstsnl* rvhich dc-
pcnded upan ihe rvillingness c,f rhe cornrrrunity to live and abide b,'" thenr. hrrl tlti:y ceaserl to hillr' slry

& -10 l: 
'l'l;cnrson Rrlulers. No Clairrr to Orig. Cr:'il. Works
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tbrc*, as l*rvs, rvithin th* colerny.

' l"h'n, ir{ lhe rirnu r.rf rni,.r:t 1i} '111a: c(rlcny rvith Conada in 18?1, nll legisllt ir, '* jurisdirt ian lvirs divid*rl

l*rrvesrr Clrrada *1d rlre prcvilce, and there $rs ni.) lrsn] lbr al"rcriginal jurisdittic'rt or sol'er*ign{y

rvhish *oLrld t",e rtcuiiuire*l trl th* Iltw ur lhc c$ur'ls.

4lld. $ection i5(l] oi rhc Sg]]E$S$g$ Sgt I9$1 can;ror revive r:r errt'errch any self'governtiltnl juristiictiun

r-,i t irc ptaiprif ir"*irt** ir isl i l trrmsd u ahari*inat rights t 'hieh existeet in l9.1. As I hrvc ntrd* clc*r' no

utxtrigintl r ighis of g'"vri l l lne$l uristed ati*r l$?l'

I a*6pr rirc rrspr,rndwl's sui:rnissiurr tlr*t lhe lv.rrrll in lJrlgrrnlrrliu rnukes il pl*rn lhlt no i,rborigifrnl iuris-
6iction suil.erinr t* lau,s intcntje,,l trl goveril irll iahabitiurts ui this llravinee survivr.:il tlrc $r:er:i+R of suvEr-

uignty. Furrhcnnsrc, as flrlgnrrrrni'ri ulrhcld thr finding ol'\'1c[iachenr C.].tt.C'. 1n* lre t]terl $ii$) thal llre

Rir.iil prucLanrnrion has n*r.Ir appli*d ro rhis Plovince. rhe appellants cannot rcll'ttpron the Roval P{,oJlrrr:a-
l iart as strl]purt lbr thclr p,"ts:t i$n'

I cnnclu;e that the decision ip J)r/gnnrua*n"' is bi:rriing rrpon tlris Crruil and Sovtl":]s_ the issues raired in the

in$rin1 irppeals" As. in nrl,vierr, tnr"rectly strted by t]re Cr$xn subruirsion: "'l-ltcre is n* residual aboriginal

suuer.c'girry rnpable pf cliiplaring the *u*nsral iurixlir:tion cf'lhe Ptnvittcrcl Cr"rrrrt to lry Fcrsorl$, wheth'lr ab-

t,rigilui cu ngn-rrbor,igin&i, l'$r-ortin-res ufidrr thr \lildlifc 4cl and Criru,irrnl C$dq throughttul l3ritish

Cuiurgbia, rvherhcr or irri rhc allcgcd tlfl'enscs t*ak plae*'beyond the tr*a$ l'rontier'.

l? I agrr* with these reas$ns exprersrd by C*hrn J. in elisniiss:ng thc uppcals r' l ' the apptllanti.

l11 In m;,11pinicn bot)r,Darl"qrrnriruliu, i lrrrl .!purrr,ri, coriclus!vel1,' i . lccidc tlre issue bcfrrre us rvlielh*r thc oF

lErrce ut,;un{d ott "tltlsurr0uttded I iurxirig (it'ntrrtds" or not.

t.t l ' l 'hsl bcing :o, I wuukl disnriss tlre appeals crf the appcll i lnl i {}ther than lIarold Pn-scnl attd Justrn \\Itt l l ;tce.

?fl N.lr. Ptrsr.;rl sr:hnril{ecl to us thlt shuuld wc distniss the tppxals. as I rvoul<l dr:, we should ererciqe lhc jrr-

irriicrigr given t* lhls (uurt lry s. 37 olthr Srrpr*lre ('orrl lsl and grltnt leaue t$ appeal lcr the Sup:-enre Cotrrt ol

Cmnd:r.

l l  ln nry vierv this is a jurisdiction this Coud shouid crcrcisri sFurtns;I"v. I think thrl thts Caurt should erer-

cisc tlurr jurisdic.riorr +n15, in the musi cxcsplional r: ircumslanrss, With rerpect, I du ntt think it ean bc said tirts

c1;c is srich ihirt thrs eouit shorrld grflrlt lcflvtr lo opp*a1 to the Suprettte Cttttrt of Cariaila. I d* nct quu$tion ttlL}

sig:ri l i t:ancrr ol" this cuse to th* tbnriginal ptople bur in nry tiew it is one llvrt slrnrrld gn through thc usual chan'

n*l rt seckirrg kr;rvu ltt appcirl t+ ihc fiuprcmc C*un uf Can;lda lionr that Cottt't"

ll tn result, ] rvoultl qrrtsh tiic appeirls r.rf llarold lluscul unti Jaspn Wailacc and dismiss d:e appualr o1'the
rernaining appellants.

i:NL) t)F LX}CUlvl[n*'f

d"* lfi l; "l-hornson l{*utcrs. No Ct*im t( Ofig, $rtvt. Wurkr


