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Il. INTRODUCTION

The Attorney General files this Supplementary Brief to inform the Court in relation
to two categories of matters not covered in the initial Motion Brief.

First, the Attorney General will outline the law as it relates to tobacco taxes and
First Nations people and reserves.

Second, the Defendants are self-represented and have not filed a Brief. To
assist the Court, the Attorney General will address some of the possible
defences that it anticipates could be raised by some or all of the Defendants in
opposition to the motion for an interlocutory injunction.
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lll. TOBACCO TAXES AND FIRST NATIONS RESERVES

4. As a commodity, tobacco is highly regulated in many aspects. Taxation is only
one aspect of a broad array of specialized rules and restrictions that govern and
regulate tobacco.

A) General Rules and Restrictions Related to Tobacco

5. The range of legislated rules and restrictions that apply to tobacco is varied and
plentiful. The rules originate at both the federal and provincial levels. Often, the

rules are supplemented by additional municipal by-laws or ordinances.

6. A few examples of the specialized rules that apply to tobacco and tobacco
products are the following:

a) Age restrictions limit who may be furnished or supplied tobacco products
(only persons 18 or over). In addition, there are rules that relate to the

manner in which age is to be verified for those purposes.

Tobacco Act (Canada), ss. 8 and 9 [Tab 11]
Tobacco (Access) Regulations (Canada) [Tab 11.c]

The Non-Smokers Health Protection Act (Manitoba), s. 7(1) [Tab 3]

b) Tobacco products cannot be labelled with the terms “light” or “mild”.

Promotion of Tobacco Products and Accessories Regulations (Prohibited
Terms) (Canada) [Tab 11.b]

c) There are prohibitions that preclude the use of certain specified additives in
the manufacture of tobacco products.

Tobacco Act (Canada), s. 5.1 [Tab 11]
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Specified health warnings must be printed by manufacturers on tobacco

labels and packages.

Tobacco Act (Canada), ss. 15, 23 [Tab 11]

Tobacco Products Labelling Regulations (Cigarettes and little Cigars) (Canada)

[Tab 11.1]

Tobacco Products Information Regulations (Canada) [Tab 11.e]

Tobacco manufacturers must comply with detailed reporting requirements.

Tobacco Act (Canada), s. 7 [Tab 11]

Tobacco Reporting Regulations (Canada) [Tab 11.g]

Restrictions limit the manner that retailers may display tobacco products at

the point of sale.

The Non-Smokers Health Protection Act (Manitoba), s. 7.2 [Tab 3]

There are general prohibitions regarding the promotion and advertising of

tobacco products.

Tobacco Act (Canada), ss. 18, 24, 25, and 31 [Tab 11]

The Non-Smokers Health Protection Act (Manitoba), s. 7.3 [Tab 3]

There are package size minimums, so that cigarette packages can have no

fewer than 20 cigarettes.

The Tobacco Tax Act (Manitoba), s. 3.2(2) [Tab 1]

There are restrictions about where tobacco products can be consumed by

way of smoking.

The Non-Smokers Health Protection Act (Manitoba), s. 2, 6 [Tab 3]

Winnipeg By-law Nos. 62/2011 and 88/2003 [Tab 14]
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There is a range of price-related measures that result in minimum prices that
are to be paid by the end consumer for the product. Some of these measures
are taxes, but there are other price-related measures that are not, in law,

taxes.

The Tobacco Tax Act (Manitoba), s. 18(2) [Tab 1]

The Non-Smokers Health Protection Act nevertheless recognizes, at sections 5.1

and 7(2), exemptions for Aboriginal spiritual or ceremonial purposes.

B) General Rules

10.

11

In addition to the above rules that are specific to tobacco, tobacco transactions
also remain governed by all the usual rules and principles that apply to
purchases and sales of all other products and commodities. For example,
tobacco sales in Manitoba are also subject to the retails sales tax under The
Retail Sales Tax Act of Manitoba.

The federal Indian Act nevertheless precludes Manitoba from applying any tax to

any purchase by First Nations people on a reserve.

Indian Act (Canada), s. 87(1)(b) [Tab 12]

The tax exemption under the Indian Act accordingly precludes Manitoba's sales
tax and tobacco tax from applying to on-reserve purchases made by First
Nations people. Manitoba openly recognizes and respects this legal reality. As
such, Manitoba does not tax First Nations people who buy tobacco on reserve for

their personal use.

The Supreme Court of Canada has made it clear that the tax exemption under
the Indian Act is limited in two respects. First, it is territorially limited to only

those sales that take place on reserve. Second, it is limited to only those
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purchases made by First Nations people (defined as “Indian” under the Indian
Act.

Union of New Brunswick Indians v. New Brunswick, [1998] 1 S.C.R. 1161 [Tab
15]

This means that section 87 does not exempt from tax the off-reserve purchases
made by First Nations people. Similarly, it does not exempt from tax the on-

reserve purchases made by non-First Nations people.

As such, the two Manitoba taxing statutes at issue here — both The Retail Sales
Tax Act and The Tobacco Tax Act — apply fully to all off-reserve retail tobacco
transactions (even to purchases made by First Nations people), and they also
apply to all those on-reserve retail tobacco transactions made by non-First
Nations people.

It should also be recognized that both of these Manitoba taxes are imposed only

on the end purchaser. They are not imposed on the intermediaries who have

administrative roles to play, such as wholesalers and retailers who are simply

collectors at different stages of the process.

Manitoba Tobacco Tax Régime

15.

16.

Manitoba’s tobacco tax régime is complex. This is due, in part, to the
constitutional limitations over the provincial power of taxation. However, it is also
due to the historic problems that have been encountered with contraband

products.

Constitutionally, the Province has power to impose only “direct” taxes. To that
end, s. 2(1) of The Tobacco Tax Act imposes the tobacco tax on the “purchaser”.
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A purchaser is defined at section 1 as the person who buys tobacco “for his own

use” and not “for resale”.

That means that under The Tobacco Tax Act, a retailer is never a taxpayer.
While the retailer does have a role to play in the overall scheme, it is not the
specific role of bearing the burden of paying the tax to the Government. That
ultimate burden, quite properly for constitutional purposes, always lands on the
ultimate end purchaser. In this case, Dakota Chundee Smoke Shop is operating
as a retailer, and is not the end purchaser.

Under The Tobacco Tax Act, retailers (called “retail dealers” under the Act) and
wholesalers (called “wholesale dealers” under the Act) have intermediate
functions that do not include paying the actual taxation burden. These
intermediaries are the conduits through which the tax is ultimately conveyed from

the end purchaser to the Government.

The régime works through a multi-level pre-payment system, found at ss. 9, 10
and 11 of The Tobacco Tax Act and associated Regulations. First, the
wholesaler pre-pays an equivalent to the tobacco tax to the Province. It gets
reimbursed when it sells to the retailer. Second, the retailer also pre-pays an
equivalent to the tax by reimbursing the wholesaler. And like the wholesaler, the
retailer gets reimbursed when the final sale is made to the end purchaser who
pays the tax. In the end, it is only the purchaser who pays the tax. (The

Tobacco Tax Act also refunds for stolen or lost product, under section 13.1.)

This process of taxation already has been upheld by the Supreme Court of
Canada as a valid method of structuring a direct taxation régime created by a

Province.

Reference re Quebec Sales Tax, [1994] 2 S.C.R. 715. [Tab 38]
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To make this system work effectively, The Tobacco Tax Act also establishes a
registration and licensing régime for wholesalers and retailers, and imposes
some reporting and accounting requirements. Dakota Chundee Smoke Shop is
not, however, registered or licensed and is operating entirely outside the scope of
the régime.

All tobacco wholesalers and all tobacco retailers in the Province who want to
trade in tobacco must have licences for these purposes, and must comply with
reporting and accounting requirements. Section 4(1) permits only those people
who hold subsisting tobacco retail licences to sell tobacco to purchasers (ie. the
end consumer). The combination of sections 4(2) to (5) permit only those people
who hold subsisting tobacco wholesale licences to sell to tobacco retail dealers
who must be properly licensed (which Dakota Chundee Smoke Shop is not).

In addition, under section 4.2, only tobacco that is marked or stamped for
Manitoba tobacco tax purposes may be sold in Manitoba. The stamping
indicates that all appropriate taxes have been paid, and that the tobacco is legal
to sell in Manitoba. Dakota Chundee Smoke Shop is not selling properly
stamped tobacco.

Finally, the licensing system is complemented by a régime of collector
appointments and collector agreements, at sections 9 to 13 of the Act.

The overall result, when properly observed, is an effective and efficient
mechanism for collecting and remitting tobacco tax. Only the few wholesalers in
the province (as opposed to the more numerous retailers and much more
numerous purchasers) need to initially account and submit the taxes that
ultimately are paid by the end purchaser.

There are several notable beneficial effects to this system. It ensures the

Government collects tobacco tax revenue in an efficient manner. It limits
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contraband possibilities. And it allows for an element of minimum pricing of
tobacco products. Of course, all those benefits are undermined by an
unregistered retailer selling contraband tobacco, as is being done by Dakota
Chundee Smoke Shop.

D) On-reserve Exemptions

27.

28.

29.

30.

While Manitoba has designed a very efficient and effective tobacco tax régime in
general, the system also needs to incorporate the recognition that on-reserve
tobacco sales to First Nations people are not taxable. In fact, Section 1(5) of
TAMTA states, very directly, that Manitoba’s tax Acts must be interpreted so as
not to derogate from the tax exemption provided at s. 87 of the Indian Act.

Out of this recognition has emerged a cooperative statutory régime, designed by
Canada and built upon by Manitoba together with willing First Nations, which
prevents provincial taxation from applying to purchases by First Nations people
on reserve. The result is a specific federal statute — the First Nations Goods and
Services Tax Act [Tab 13] - that empowers First Nations Bands to enact laws
that impose Band Assessments where, in general, section 87 of the Indian Act

otherwise precludes taxation by Government.

As such, to the extent that sales of tobacco take place on reserve, one of two
supplementary régimes will operate — depending on which option is being

followed on the particular reserve.

The regime preserves the obligation on the collector to remit the equivalent to tax
to Manitoba to ensure that there is province-wide compliance. The province then
distributes the money to the correct entity (as explained below, sometimes itself,

sometimes a retailer or sometimes an Indian Band).
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i) Band Assessments

Section 87 of the Indian Act prohibits a Province from taxing personal property
bought by First Nations people on reserve. However, it does not prohibit a Band
from assessing tax under its own authority to impose Band Assessments.

Section 95.1 of TAMTA authorizes Manitoba’s Minister of Finance to enter into a
“tax administration agreement” with a Band Council. Where this occurs, it allows
the Province to administer taxes or assessments that are imposed by a Band
under a Band By-law.

Where this scheme applies, the Province ends up collecting a Band Assessment
on behalf of the Band, which the Province then pays out to the Band. The
Province is permitted to take an administrative fee for its services, but it tends to

be a nominal amount.

Under this régime, the Band chooses to tax its members under the authority of
section 23 of the federal First Nations Goods and Services Tax Act, S.C. 2003, c.
15, s. 67 (FNGSTA) [Tab 13]. But for a Band to have the authority to pass a tax
under section 23, it must be a Band listed in Schedule 2. At this time, there are
51 First Nations in Manitoba which have chosen to pass such a tax and are listed
in Schedule 2 of FNGSTA, including Canupawapka Dakota First Nation.

Section 18 of FNGSTA provides that the obligation to pay tax under a band law

applies despite section 87 of the Indian Act.

A band law enacted under section 23 does not have force unless there is an
administration agreement in effect between the Band Council and the Provincial
Government and the tax is collected in accordance with that agreement.
Manitoba has such an agreement with Canupawakpa Dakota First Nation.
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Retailers on reserve are required by the various Acts and the agreement to
collect the Band’s tax equal to that imposed under The Tobacco Tax Act for all
retail sales it makes to a First Nations person from its business on reserve and to
remit that money to the Province. The Province then returns the money (less the
modest administration fee) to the Band.

In the end, for those retailers located on First Nations reserve lands, the result is
that the purchaser of a tobacco product buys the product at the same overall
price — whether the purchaser is a First Nations person or a non-First Nations
person. The non-First Nations purchaser pays the Provincial tax that goes to the
Province. And instead of paying a tax, the First Nations purchaser pays a Band
Assessment that goes to the Band.

ii) Sales Limits

No Band is required to participate in the above-described Band Assessment
process. For those Bands that choose to not participate in the Band Assessment
regime, Manitoba has developed another method to ensure that First Nations

people do not pay tax in relation to their on-reserve tobacco purchases.

There is a regulation under The Tobacco Tax Act that accomplishes this
objective. The Sale of Marked Tobacco on Indian Reserves Regulation, 63/2006
[Tab 39] states in section 3(1) that the Minister of Finance must refund to a
retailer the amounts paid on account of tax if the Minister is satisfied that the
tobacco was purchased by a First Nations person on reserve from a retailer by
way of a non-taxable purchase. There is a formula set out in the Regulation that

allows an amount to be calculated without the need to record each sale.

Under this process, the retailer pays the wholesaler an amount equivalent to the
tax and gets reimbursed by the Province for those sales made on reserve to First

Nations people.
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IV. POSSIBLE DEFENCES TO INTERLOCUTORY INJUNCTION

A) Application of provincial tobacco laws to Indians

42.

43.

It is well settled that provincial laws of general application apply to Indians and
lands reserved for Indians provided that the pith and substance of the law is
within a provincial head of power under s. 92 of the Constitution Act, 1867. In
particular, the courts have consistently upheld the application of provincial sales
tax and tobacco tax laws to Indians. If a status Indian chooses to sell tobacco
products to Indians and non-Indians alike, that person is subject to all provisions
of the provincial tobacco regime including the obligation to collect and remit taxes
to the province.

Union of New Brunswick Indians v. New Brunswick, [1998] 1 S.C.R.
1161 [Tab 15]

R. v. MacLaurin (1999), 143 Man. R. (2d) 85 (Q.B.), aff’d 2001 MBCA
138 [Tab 16]

R. v. Fontaine, 1998 CarswellMan 599, [1998] 4 C.N.L.R. 194 (Prov.
Ct.) [Tab 17]

Union of Nova Scotia Indians v. Nova Scotia (AG), 1998 CarswellNS
298 (N.S.C.A.) at paras. 26, 40-45, leave to appeal refused, [1999] 1
S.C.R. xiv - provincial tobacco tax laws apply to the purchase and
sale of tobacco products by Indians, even where intended for resale
to Indians on reserves. [Tab 18]

R. v. MacDonald, 2009 ONCJ 304, 2009 CarswellOnt 3713 at paras.
180-183, 190-195 [Tab 19]

Tseshaht Band v. British Columbia, 15 B.C.A.C. 1, 1992 CarswellBC
188 [Tab 20]

In MacDonald, the accused was charged with possession of unmarked tobacco.
The cigarettes were purchased on one reserve and transported to another
reserve to be used for ceremonial purposes and to provide to other Indian
persons. Relying in part on the Manitoba Court of Appeal decision in MacLaurin,
Keast J. upheld the Ontario Tobacco Tax Act:
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The federal power over Indians does not create a constitutional
“‘enclave” that excludes provincial laws. The general rule is provincial
laws do apply to Indians, except in those circumstances where they
single out Indians in such a manner that such conflicts with the core of
the federal power over Indians. The Tobacco Tax Act does not single
out Indians but applies to non-Indians alike. Native property interests
are not exclusive to the federal power. Several Supreme Court
decisions have enunciated provincial laws can impact Native property
interests.

R. v. MacDonald, at para. 183 [Tab 19]

First Nations who are prepared to do business with Indians and non-Indians alike
must comply with the rules that apply to businesses of this nature. The law was
not intended to provide a competitive advantage in the commercial marketplace

over non-Indian businesses

R. v. Sewell, 2006 ONCJ 202 at para. 30 [Tab 21]

The Tobacco Tax Act is a regulatory scheme designed to protect the integrity of
the marking and tax collection system. It applies to all vendors, even on reserve,
and does not conflict with s. 87 of the Indian Act or any other federal legislation.
Furthermore, insofar as the taxation of tobacco products aims to discourage
cigarette smoking and the associated injurious health effects, that objective is a
valid part of the scheme and supports its validity.

R. v. Fontaine [Tab 17]

R. v. Pickering, 1999 Carswell Man 92, 135 Man. R. (2d) 195 (Man.
Q.B.) at paras. 32-33 [Tab 22]

B) Sovereignty argument

46.

The Defendants assert that they are not bound by provincial law because they
did not relinquish their sovereignty through treaty. In essence, they argue that
the Dakota people are a sovereign nation that is not subject to the rule of law in
Canada. With respect, no court has countenanced such an argument.
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Assuming for the sake of argument that the Defendants are members of a Band
that possesses unextinguished aboriginal rights or title to land, the case law is
abundantly clear this does not exempt Indians from otherwise valid federal or
provincial laws. In Sparrow, a case dealing with aboriginal rights to fish for food,
the Supreme Court of Canada remarked that while the constitutional recognition
of aboriginal rights afforded by s. 35 of the Constitution Act, 1982 requires the
government to justify legislation that negatively effects such rights, it does not

promise immunity from government regulation in a society that is increasingly

more complex, interdependent and sophisticated. Dickson C.J. and La Forest J.,

for the Court, wrote:

It is worth recalling that while British policy towards the native
population was based on respect for their right to occupy their
traditional lands, a proposition to which the Royal Proclamation of
1763 bears witness, there was from the outset never any doubt that
sovereignty and legislative power, and indeed the underlying title, to
such lands vested in the Crown. [emphasis added].

R. v. Sparrow, [1990] 1 S.C.R. 1075 at 1103, 1110 [Tab 23]

The above comments were made in relation to land to which no treaty applied
and demonstrate conclusively that Crown title and legislative power exists
independently of surrender agreements or treaties.

R. v. Day Chief, 2007 ABCA 22 (in Chambers) at paras. 8-9 [Tab 24]

These sentiments were echoed more recently in Mitchell v. M.N.R. in which the
Mohawks of Akwesasne argued they had an aboriginal or treaty right to bring
goods into Canada from the U.S. without paying duty. The Supreme Court of
Canada unanimously upheld the requirement to pay duty. The majority found
that the appellant did not establish the aboriginal right claimed. In concurring
reasons, Binnie J. also rejected the notion that aboriginal rights somehow

shielded First Nations from the application of non-aboriginal laws. The objective
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of s. 35 of the Constitution Act, 1982, which recognizes and affirms aboriginal
rights, is reconciliation not mutual isolation. While an aboriginal person could be
characterized as an Indian for purposes of language, culture and the exercise of
traditional rights, he or she does not cease thereby to be a resident of a province
or territory. Aboriginal people are subject to the law just as any ordinary member
of Canadian society:

In a decision handed down soon after the coming into force of the
Constitution Act, 1982, in Nowegijick v. The Queen, [1983] 1 S.C.R.
29, a tax case, Dickson J. (as he then was) wrote at p. 36, “Indians are
citizens and, in affairs of life not governed by treaties or the Indian Act,
they are subject to all of the responsibilities ... of other Canadian
citizens”. . . . In Gladstone (at para. 73) and again in Delgamuukw v.
British Columbia, [1997] 3 S.C.R. 1010 (at para. 165), Lamer C.J.
repeats that “distinctive aboriginal societies exist within, and are a part
of, a broader social, political and economic community, over which the
Crown is sovereign”. The constitutional objective is reconciliation not
mutual isolation [underlining in original].

Mitchell v. M.N.R., 2001 SCC 33, [2001] 1 S.C.R. 911 at paras. 118,
133 [Tab 25]

Courts across the country have rejected various arguments that aboriginal
people are not subject to federal or provincial laws, whether or not they have
signed a treaty.

R. v. Campbell, 2011 MBQB 173 [Tab 26]
R. v. Moody and Dysart, 2004 MBQB 247 [Tab 27]

R. v. Williams (1994), 52 B.C.A.C. 296, 1994 CarswellBC 1731 at para.
16 [Tab 28]

R. v. Pena (sub nom. R. v. Ignace), 1998 CarswellBC 163 (B.C.C.A.),
leave to appeal refused, 120 B.C.A.C. 62 (note) (S.C.C., May 14, 1998)
[Tab 29]

R. v. Day Chief at paras. 7-14 [Tab 24]

Yellowhorn v. Alberta, 2006 ABQB 307, reviewing the relevant cases
at paras. 32-48 [Tab 30]
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In Campbell, Martin J. held that the criminal law applied to aboriginal people
regardless of tribal laws. Among other cases, the court cited R. v. Jones (2000),
265 A.R. 96 (Alta. Q.B.) which dismissed an argument that a First Nation was
exempt from federal and provincial income tax laws because he was a member
of a sovereign nation recognized by the Royal Proclamation of 1793 or because
of ancestral treaty rights. The principle of sovereign integrity dictates that a state
has exclusive sovereignty over all persons, citizens or aliens, and all property,
real and personal, within its territory. Thus, aboriginal people are subject to

criminal and provincial laws.

R. v. Campbell, at paras. 18, 20, 24 [Tab 26]

Justice Menzies rejected a similar argument in Moody. Even in the absence of a
treaty, the criminal law applies to all First Nation peoples. To assert otherwise is
inconsistent with Crown sovereignty:

In my opinion the assertion by the Accused that they are immune from
criminal prosecution due to their aboriginal status is inconsistent with
the sovereignty of the federal and provincial governments. Their
status is one found within and as a part of the broader community over
which Canada is sovereign. The Accused are, for some intents and
purposes, “Indians” within the meaning assigned by the Constitution.
However, for the purposes of the criminal law they remain ordinary
members of Canadian society. To grant the Accused immunity from
criminal prosecution would be inconsistent with the sovereignty of the
Dominion of Canada.

R. v. Moody and Dysart, at paras. 10, 14 [Tab 27]

Moody and Campbell addressed the application of the criminal law to aboriginal
people. However, the same reasoning has been applied in respect of provincial
laws, regardless of whether the First Nation is a signatory to treaty. For example,
in Williams, the accused challenged the court’s jurisdiction over aboriginal people

in respect of Criminal Code and provincial wildlife offences committed in a part of
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the province that had not been surrendered or ceded by treaty. The British
Columbia Court of Appeal held:

There is no residual aboriginal sovereignty capable of displacing the
general jurisdiction of the Provincial Court to try persons, whether
aboriginal or non-aboriginal, for offences under the Wildlife Act and
Criminal Code throughout British Columbia, whether or not the alleged
offences took place “beyond the treaty frontier”.

R. v. Williams, at para. 16 [Tab 28]

See also: R. v. Pena. [Tab 29] Courts have jurisdiction over
aboriginal people whether or not the territory is “unsurrendered
ground”.

R. v. Day Chief, at paras. 7-14. [Tab 24] Provincial highway safety
laws apply to First Nations, even where no treaty or surrender
agreement exists.

Therefore, the Attorney General submits that The Tobacco Tax Act is a valid
provincial law of general application that applies to the Defendants, regardless of
whether or not the Dakota people signed treaty surrendering their rights or title.

C) Aboriginal rights or title

55.

56.

To the extent the Defendants claim that they have an aboriginal right to sell
contraband tobacco to anyone they choose, off-reserve, and without any
obligation to collect and remit provincial taxes owed by third party purchasers,
the Attorney General submits that such claim must be proved with sufficient
evidence at trial to meet the Van der Peet test for aboriginal rights established by
the Supreme Court of Canada.

R. v. Pamajewon, [1996] 2 S.C.R. 821 [Tab 31]

We highlight two preliminary points. First, as retailers, the Defendants do not pay
any taxes on the sale of tobacco. Under the Act, they are simply collectors of
retail sales and tobacco taxes from the ultimate purchaser. Secondly, the

Defendants are selling unmarked tobacco, off-reserve, in the commercial
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mainstream, without a license, to Indian and non-Indians alike. If the aboriginal
rights argument is accepted, it amounts to saying that the Province does not
have the ability to impose retail sales tax or tobacco tax even on non-aboriginal

purchasers of tobacco. That cannot be correct. An aboriginal right cannot
possibly exempt third party purchasers (who may be non-Indians or Indians off-
reserve) from paying the required taxes. This would undermine the entire
regime.

Tseshaht Band v. British Columbia, at paras. 32, 40-45, 62 [Tab 20]
Union of Nova Scotia Indians v. Nova Scotia (Attorney General),
at paras. 45, 53 [Tab 18]

In fact, if the Defendants have a right to sell unmarked tobacco, free of any
regulation, not only would this exempt aboriginal and non-aboriginal purchasers

from paying the tobacco tax owed, it could potentially subject purchasers to
charges for being in possession of unmarked tobacco, contrary to s. 3.1(2) of the
Act.

The provincial scheme does not in any way prevent the use of tobacco for
traditional or ceremonial purposes. However, an aboriginal right cannot exempt

- commercial retailers from complying with a regime designed to regulate the

possession and sale of tobacco, discourage smoking and protect provincial
revenues by ensuring that taxes are paid and collected from the ultimate
purchaser of tobacco products. Prohibiting the possession of unmarked tobacco
is a means of enforcing taxation on cigarette sales and stemming the illicit “black
market” in tobacco. As Keast J. remarked:

The elephant standing in the corner cannot be ignored. This province
has a massive illegal trade in contraband cigarettes. They are illegally
manufactured, distributed, sold and consumed; with the intent of by-
passing the provincial regulation system. This is a system, as such
relates to First Nations peoples, which has been upheld by the courts.

R. v. MacDonald, at paras. 194-195, 200-201 [Tab 19]
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R v. Fontaine, at para. 15 [Tab 17]

See also: Affidavit of Jonathan Scott Connors, sworn March 26, 2012, Exh. H at
para. 3 of the Information to Obtain a Search Warrant

For the purpose of this interlocutory injunction proceeding, it is unnecessary to
rule on the merits of any asserted aboriginal right to sell tobacco free of provincial
taxes or regulation. It suffices to say we are not aware of any court that has
accepted such a claim based on treaty or aboriginal rights. To the contrary,
courts have consistently held that a First Nation retailer who sells cigarettes to
Indians and non-Indians alike in the commercial mainstream, is subject to all of
the provisions of the tobacco tax legislation, including the obligation to collect and
remit taxes from the purchasers to the province.

R. v. Murdock, 1996 CarswellNS 309 (NSCA) at paras. 179-187 [Tab
32]

R. v. Johnson, 1996 CarswellNS 496 (NSCA), leave to appeal refused,
162 N.S.R. (2d) 80 (note) (S.C.C., June 26, 1997) [Tab 33]

Conway c. Quebec (Sous-ministere du Revenue), 2009 QCCQ 9854
(Court of Quebec) [Tab34]

Union of Nova Scotia Indians v. Nova Scotia (Attorney General), at
paras. 26, 35 [Tab 18]

R. v. Johnson, 1993 CarswellNS 294 (NSCA)[Tab 35]

R. v. David, 2000 CarswellOnt 540 (Ont. S.C.J.) at para. 11 [Tah36]

Thus, in Murdock, the accused claimed an aboriginal right to use, import and sell
tobacco to non-aboriginal and aboriginal people. The expert evidence showed
that tobacco was an essential part of the Mi'’kmaq people’s culture as it was
traditionally used for ceremonial and social occasions. For a unanimous court,
Hallett J.A. held that even if there was an aboriginal right to use tobacco, there
was no evidence that the right included dealing, bartering or trading tobacco
products between different Indian Bands in different parts of Canada, “[alnd it

clearly would not involve selling tobacco to non-natives”.

R. v. Murdock, at paras. 179-187 [Tab 32]
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Similarly, in David, Rutherford J. found no evidence to support an aboriginal or

treaty right to sell unmarked contraband cigarettes to non-aboriginal people:

...it would seem quite untenable in the circumstances of this case to
torture some historical provision or practice into a justification for Mr.
David being a domestic outlet and supply depot for high volume
contraband that both evaded the legal revenue and flooded the open
market at a cost base with which honest retailers could not compete.
Mr. David advanced neither a claim nor evidence on which to base any
assertion of a right recognized or affirmed under s. 35 of the
Constitution Act, 1982.

R. v. David, at para. 11 [Tab 36]

While each case necessarily turns on the evidence adduced, courts have not
been receptive to aboriginal rights arguments advanced by retail vendors of
tobacco products. If accepted, such claims would thwart the entire regulatory

regime.

D) Conclusion

63.

To summarize, there is no merit to the Defendants’ assertion that they are
entitled to ignore the requirements of Manitoba’s tobacco legislation on the basis
of their aboriginal identity or asserted aboriginal rights or title. With respect, the
thrust of the Defendants’ argument is that the rule of law is irrelevant. We can do
no better than repeat the words of Williams P.C.J. in R. v. Mason, a case where
the accused advanced a right to possess and sell tax-exempt tobacco products
off-reserve, to Indians and non-Indians alike:

In essence, and with great respect, it is about her unrelenting conduct
of selling tax-exempt tobacco products to “non-natives”, without
collecting taxes, on an off reserve location where she apparently took
the position that she had an absolute freedom to do so without any
restrictions and regardless of the law. Or, as the question is posited:
are we dealing with an individual whose persistent conduct infers a
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belief in the freedom to live without the acceptance or recognition of
any established laws?

R. v. Mason, 2008 NSPC 3 at para. 44 (N.S. Prov. Ct.) [Tab 37]

64. The Defendants, as off-reserve retailers selling tobacco, are bound by provincial
legislation. Despite repeated attempts to enforce The Tobacco Tax Act, they
have continued to flout provincial laws by possessing and selling unmarked
tobacco, by failing to obtain the required tax authorizations and by failing to meet
their obligation to collect and remit the taxes owed by purchasers. It is
respectfully submitted that this court must enjoin such conduct to preserve

respect for the rule of law.
All of which is respectfully submitted this s day of May, 2012.

For the Attorney General of Manitoba:

D_\'- "‘*Qﬂ—-—a

Denis Guénette, Crown Counsel
Jim Koch, Crown Counsel
Civil Legal Services

D

G©C Michael Conner, Crown Counsel
Constitutional Law Branch
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S.C. 1997, ¢. 13

An Act to regulate the manufacture, sale,
labelling and promotion of tobacco
products, to  make  consequential
amendments to another Act and to repeal
certain Acts

[Assented to 25th April 1997]

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada. enacts as follows:

SHORT TITLE

1. This Act may be cited as the Tobacco Act.

INTERPRETATION

2. The definitions in this section apply in
this Act.

“accessory” means a product that may be used
in the consumption of a tobacco product, in-
cluding a pipe, cigarette holder, cigar clip,
lighter and matches.

“additive” means an ingredient other than to-
bacco leaves,

“analyst” means a person designated as an ana-
lyst under subsection 34(1).

“blunt wrap” means a sheet, including one that
is rolled, that is composed of natural or recon-
stituted tobacco and that is ready to be filled.

“brand element” includes a brand name, trade-
mark, trade-name, distinguishing guise, logo,
graphic arrangement, design or slogan that is
reasonably associated with, or that evokes, a
product, a service or a brand of product or ser-
vice, but does not include a colour.

“emission” means a substance that is produced
when a tobacco product is used.

L.C. 1997, ch. 13

Loi réglementant la fabrication, la vente,
I"étiquetage et la promotion des produits
du tabac, modifiant une autre loi en
conséquence et abrogeant certaines lois

[Sanctionnée le 25 avril 1997]

Sa Majesté, sur ’avis et avec le consente-
ment du Sénat et de la Chambre des communes
du Canada, édicte:

TITRE ABREGE

1. Loi surle tabac.

DEFINITIONS

2. Les définitions qui suivent s’appliquent a
la présente loi.

«accessoire» Produit qui peut étre utilisé pour
la consommation d'un produit du tabac, notam-
ment une pipe, un fume-cigarettes, un coupe-ci-
gare, des allumettes ou un briquet.

«additif» Ingrédient autre que les feuilles de
tabac.

«analyste» Personne désignée a titre d’analyste
aux termes du paragraphe 34(1).

«détaillant» Personne qui exploite une entre-
prise consistant en tout ou en partie dans la
vente de produits du tabac au consommateur,

«élément de marque» Sont compris dans les
éléments de marque un nom commercial, une
marque de commerce, un logo, un signe dis-
tinctif, un dessin ou un slogan qu’il est raison-
nablement possible d’associer a un produit, 4
un service ou a une marque d'un produit ou
d’un service ou qui les évoque, a I’exception
d’une couleur,

Titre abrégé

Défimtions

« Accessoire »
“accessory”

« additif »
“addittve”

« analysie »
“analyst”

w« détaillant »
“retailer”

w elément de
marque »
“hrand element”
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Tobacco — March 20, 2012

“entity” includes a corporation, firm, partner-
ship, association, society, trust or other organi-
zation, whether incorporated or not.

“furnish” means to sell, lend, assign, give or
send, with or without consideration, or to barter
or deposit with another person for the perfor-
mance of a service.

“ingredient” means tobacco leaves and any
substance used in the manufacture of a tobacco
product or its components, including any sub-
stance used in the manufacture of that sub-
stance,

“inspector” means a person designated as an in-
spector under subsection 34(1).

“little cigar” means a roll or tubular construc-
tion that

(@) is intended for smoking;

() contains a filler composed of natural or
reconstituted tobacco;

(c) has a wrapper, or a binder and a wrapper,
composed of natural or reconstituted tobac-
co; and

(d) has a cigarette filter or weighs no more

than 1.4 g, excluding the weight of any
mouthpiece or tip.

It includes any tobacco product that is pre-
scribed to be a little cigar.

“manufacture”, in respect of tobacco products,
includes the packaging, labelling, distributing
and importing of tobacco products for sale in
Canada.

“manufacturer”, in respect of tobacco products,
includes any entity that is associated with a
manufacturer, including an entity that controls
or is controlled by the manufacturer or that is
controlled by the same entity that controls the
manufacturer.

“Minister” means the Minister of Health.
“package” [Repealed, 2009, ¢, 27, 5. 2]

“prescribed” means prescribed by regulation.

“retailer” means a person who is engaged in a
business that includes the sale of a tobacco
product to consumers,

“sell” includes offer for sale and expose for

sale,

« emballage » [Abrogée, 2009, ch. 27, art. 2]

«émission» Substance qui est produite quand
un produit du tabac est utilisé.

«entité» Personne morale, firme, société de
personnes, fiducie, association ou autre organi-
sation, dotée ou non de la personnalité morale.

« fabricant» Est assimilée au fabricant de pro-
duits du tabac toute entité qui a des liens avec
lui, notamment qui le contréle ou qui est
controlée par lui ou qui est contrélée par la
méme entité que celle qui le contréle.

« fabriquer» Est assimilé a I’acte de fabriquer
le produit du tabac le fait de le distribuer, de
I'importer, de I'emballer ou de I’étiqueter pour
le vendre au Canada,

«feuille d'enveloppe» Feuille, y compris une
feuille roulée, préte a étre remplie et composée
notamment de tabac naturel ou reconstitué.

« fournirn Vendre, préter, céder, donner ou ex-
pedier a un autre, a titre gratuit ou onéreux, ou
échanger contre un produit ou un service.

«ingrédient» S’entend des feuilles de tabac et
de toute substance utilisée dans la fabrication
d’un produit du tabac ou de ses composants et
vise notamment les substances utilisées dans la
fabrication d’une telle substance.

«inspecteur» Personne désignée a titre d’ins-
pecteur aux termes du paragraphe 34(1).

«jeuney» Personne dgée de moins de dix-huit
ans,

«ministre» Le ministre de la Santé.

«petit cigare» Rouleau ou article de forme tu-
bulaire qui remplit les conditions suivantes:

a) il est destiné a étre fumé;

by il comporte une tripe composée notam-
ment de tabac naturel ou reconstitué;

¢) il comporte soit une sous-cape et une
cape, soit une cape qui sont composées no-
tamment de tabac naturel ou reconstitué;

d) il comporte un bout-filtre de cigaretie ou
pése au plus 1,4 gramme, sans le poids des
embouts.

La présente définition vise aussi les produits du
tabac que les réglements désignent comme des
petits cigares,

« EIISSIoN »
“emission”

& entite »
Centity”

« fabricant »
“marufaciurer”

« fabriquer »
“manufacrire”

w fewlle
d'enveloppe »
“hlunt wrap™

« fournir »
“furnish”

« ingrédient »
Utngredent”

“in specteur »
Umspector”

« jeune »
“young person”

W IminIstre »
“Minisier"

i petit cigare »
“limle cigar”
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“tobacco product™ means a product composed
in whole or in part of tobacco, including tobac-
co leaves and any extract of tobacco leaves. It
includes cigarette papers, tubes and filters but
does not include any food, drug or device that
contains nicotine to which the Food and Drugs
Act applies.

“young person” means a person under eighteen
years of age.

1997, ¢. 13,5 2,2009,¢ 27,5 2

GOVERNOR IN COUNCIL’S POWERS

2.1 (1) The Governor in Council may make
regulations prescribing any tobacco product to
be a little cigar for the purpose of the definition
“little cigar™.

(2) The Governor in Council may, by order,
amend the definition “little cigar” by replacing
the weight set out in that definition by a weight
that is not less than 1.4 g.

2009,¢.27,5.3

HER MAJESTY

3. This Act is binding on Her Majesty in
right of Canada or a province.

PURPOSE

4. The purpose of this Act is to provide a
legislative response to a national public health
problem of substantial and pressing concern
and, in particular,

(a) to protect the health of Canadians in
light of conclusive evidence implicating to-
bacco use in the incidence of numerous de-
bilitating and fatal diseases;

(b) to protect young persons and others from
inducements to use tobacco products and the
consequent dependence on them;

(c) to protect the health of young persons by
restricting access to tobacco products; and

(d) to enhance public awareness of the
health hazards of using tobacco products.

«produit du tabac» Produit fabriqué a partir du
tabac, y compris des feuilles et des extraits de
celles-ci; y sont assimilés les tubes, papiers et
filtres & cigarette. Sont toutefois exclus de la
présente définition les aliments, drogues et ins-
truments contenant de la nicotine régis par la
Loi sur les aliments et drogues.

«vendre» Est assimilé a I'acte de vendre le fait
de mettre en vente ou d’exposer pour la vente.

1997, ch 13, art 2, 2009, ch 27, art 2.

POUVOIRS DU GOUVERNEUR EN
CONSEIL

2.1 (1) Le gouverneur en conseil peut, par
réglement, désigner tout produit du tabac
comme petit cigare pour I'application de la dé-
finition de ce terme.

(2) Le gouverneur en conseil peut, par dé-
cret, remplacer le poids qui figure a la défini-
tion de «petit cigare» par un poids égal ou su-
périeur a 1,4 gramme.

2009, ch. 27, art. 3

SA MAJESTE

3. La présente loi lie Sa Majesté du chef du
Canada ou d’une province.

OBJET

4, La présente loi a pour objet de s’attaquer,
sur le plan législatif, 4 un probléme qui, dans le
domaine de la santé publique, est grave et d’en-
vergure nationale et, plus particuliérement ;

a) de protéger la santé des Canadiennes et
des Canadiens compte tenu des preuves éta-
blissant, de fagon indiscutable, un lien entre
I'usage du tabac et de nombreuses maladies
debilitantes ou mortelles;

b) de préserver notamment les jeunes des in-
citations a |'usage du tabac et du tabagisme
qui peut en résulter;

¢) de protéger la santé des jeunes par la limi-
tation de |’accés au tabac;

d) de mieux sensibiliser la population aux
dangers que 1'usage du tabac présente pour la
santé,
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PART ]
TOBACCO PRODUCTS

5. No person shall manufacture a tobacco
product that does not conform with the stan-
dards established by the regulations.

5.1 (1) No person shall use an additive set
out in column 1 of the schedule in the manufac-
ture of a tobacco product set out in column 2.

(2) Subsection (1) does not prohibit the use
of a colouring agent to depict a trade-mark on a
tobacco product or to display a marking re-
quired under this or any other Act of Parlia-
ment or of the legislature of a province or for
any other prescribed purpose,

2009, ¢ 27,5 4

5.2 (1) No person shall sell a tobacco prod-
uct set out in column 2 of the schedule that
contains an additive set out in column 1.

(2) Subsection (1) does not prohibit the sale
of a tobacco product by reason only that the
product contains a colouring agent used for a
purpose referred to in subsection 5.1(2),

2009, ¢ 27,5.5

6. (1) Every manufacturer shall submit to
the Minister, in the prescribed manner and
within the prescribed time, information that is
required by the regulations about tobacco prod-
ucts, their emissions and any research and de-
velopment related to tobacco products and their
emissions, whether the tobacco products are for
sale or not,

(2) The Minister may, subject to the regula-
tions, request supplementary information relat-
ing to the information referred to in subsection
(1), and every manufacturer shall submit the re-
quested information.

1997,¢. 13,5 6; 2009, ¢ 27,5. 6

7. The Governor in Council may make regu-
lations

(a) establishing standards for tobacco prod-
ucts, including prescribing the amounts of
substances that may be contained in the
product or its emissions;

(b) respecting test methods, including meth-
ods to assess conformity with the standards;

PARTIE I
PRODUITS DU TABAC

5. 11 est interdit de fabriquer un produit du
tabac qui n’est pas conforme aux normes éta-
blies par réglement.

5.1 (1) 1l est interdit d’utiliser un additif vi-
s¢ a la colonne 1 de I'annexe dans la fabrication
d’un produit du tabac visé a la colonne 2.

(2) Le paragraphe (1) n'a pas pour effet
d’interdire |"utilisation d'un agent colorant pour
représenter une marque de commerce sur un
produit du tabac, pour faire figurer sur un tel
produit une inscription exigée sous le régime de
la présente loi ou d’une autre loi fédérale ou
provinciale ou pour tout autre motif prévu par
réglement.

2009, ch. 27, art 4

5.2 (1) 1l est interdit de vendre un produit
du tabac visé a la colonne 2 de 'annexe qui
contient un additif visé a la colonne 1.

(2) Le paragraphe (1) n’a pas pour effet
d'interdire la vente d'un produit du tabac du
seul fait qu’il contient un agent colorant pour
I"un des motifs visés au paragraphe 5.1(2).

2009, ch. 27, art. 5

6. (1) Le fabricant est tenu de transmettre
au ministre, dans les délais et selon les modali-
tés réglementaires, les renseignements exigés
par les réglements en ce qui touche les produits
du tabac, en vente ou non, leurs émissions et la
recherche et le développement liés a ces pro-
duits et a ces émissions,

(2) Le ministre peut, sous réserve des régle-
ments, demander des renseignements supplé-
mentaires portant sur les mémes sujets, Le fa-
bricant est tenu de les lui transmettre.

1997, ch. 13, art. 6, 2009, ch. 27, ar1. 6

7. Le gouverneur en conseil peut prendre
des réglements:

a) établissant des normes applicables aux
produits du tabac, notamment pour régir les
quantités des substances que peuvent conte-
nir les produits et leurs émissions;

b) concernant les méthodes d’essai, notam-
ment en ce qui touche la conformité des pro-
duits du tabac aux normes;
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(¢) prescribing information that manufactur-
ers must submit to the Minister about tobac-
co products and their emissions, including
sales data and information on market re-
search, product composition, ingredients,
health effects, hazardous properties and
brand elements;

(c. 1) prescribing information that manufac-
turers must submit to the Minister about re-
secarch and development related to tobacco
products and their emissions, including in-
formation on market research, product com-
position, ingredients, health effects, haz-
ardous properties and brand elements;

(c.2) respecting requests for supplementary
information under subsection 6(2);

(c.3) respecting the prohibition under sec-
tion 6.1, including providing for the suspen-
sion of the manufacture or sale of a tobacco
product;

(d) prescribing the means, including elec-
tronic means, by which the information re-
ferred to in paragraphs (c) to (¢.2) may be
submitted to the Minister;

(d 1) prescribing anything that by this Part is
to be prescribed; and

(e) generally for carrying out the purposes
of this Part,

1997, ¢. 13,8 72009, ¢. 27, 5. 8

7.1 (1) The Governor in Council may, by
order, amend the schedule by adding, amending
or deleting

(a) the name or description of an additive or
tobacco product; or

(b) a reference to all tobacco products, with
or without exceptions.

(2) An additive or tobacco product may be
described by reference to a document produced
by a body or person other than the Minister, ei-
ther as the document exists on a particular date
or as it is amended from time to time.

2009, ¢. 27,59

¢) prévoyant les renseignements que le fa-
bricant doit transmettre au ministre relative-
ment aux produits du tabac et a leurs émis-
sions, notamment des données sur la vente et
des renseignements sur les études de marché
et sur la composition, les ingrédients, les ef-
fets sur la santé, les propriétés dangereuses et
les éléments de marque de ces produits;

c.l) prévoyant les renseignements que le fa-
bricant doit transmettre au ministre relative-
ment a la recherche et au développement liés
aux produits du tabac et a leurs émissions,
notamment des renseignements sur les études
de marché et sur la composition, les ingré-
dients, les effets sur la santé, les propriétés
dangereuses et les éléments de marque de ces
produits;

¢.2) concernant les demandes de renseigne-
ments supplémentaires visées au paragraphe
6(2);

¢.3) concernant |'interdiction prévue a I'ar-
ticle 6.1, notamment en ce qui concerne la
suspension de la fabrication et de la vente du
produit du tabac en cause;

d) prévoyant les modalités de transmission
des renseignements visés aux alinéas c¢) &
¢.2), notamment sous forme électronique;

d 1) prévoyant toute autre mesure réglemen-
taire prévue par la présente partie;

e) prévoyant toute autre mesure nécessaire a
I'application de la présente partie.

1997, ch. 13, art. 7, 2009, ch, 27, an. 8

7.1 (1) Le gouverneur en conseil peut, par
décret, modifier I’annexe par adjonction, modi-
fication ou suppression :

a) du nom ou de la description d'un additif
ou d'un produit du tabac;

b) d’une mention générale visant tous les
produits du tabac, avec ou sans exception.

(2) L’additif ou le produit du tabac peut étre
décrit par renvoi a un document produit par un
organisme ou une personne autre que le mi-
nistre, soit dans sa version a une date donnée,
soit avec ses modifications successives.

2009, ch, 27, art, 9

Modification de
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PARTII
ACCESS

8. (1) No person shall furnish a tobacco
product to a young person in a public place or
in a place to which the public reasonably has
access,

(2) A person shall not be found to have con-
travened subsection (1) if it is established that
the person attempted to verify that the person
was at least eighteen years of age by asking for
and being shown documentation prescribed for
the purposes of verifying age, and believed an
reasonable grounds that the documentation was
authentic,

9. Every retailer shall post, at retail, in the
prescribed place and manner, signs in the pre-
scribed form and with the prescribed content,
that inform the public that the sale or giving of
a tobacco product to a young person is prohibit-
ed by law, or that contain a prescribed health
message, unless that retailer is exempted by the
regulations from the requirement to post the
signs,

10. (1) No person shall import for sale in
Canada, package, distribute or sell cigarettes,
little cigars or blunt wraps except in a package
that contains at least 20 cigarettes, little cigars
or blunt wraps or, if a higher number is pre-
scribed, at least the prescribed number,

(2) No person shall import for sale in
Canada, package, distribute or sell a tobacco
product — other than cigarettes, little cigars or
blunt wraps — that is prescribed for the pur-
poses of this subsection, except in a package
that contains at least the prescribed portions,
number or quantity of the tobacco product.

1997, ¢. 13,5 10,2009, ¢. 27,5 10

11. No person, unless exempted by the regu-
lations, shall sell a tobacco product by means of
a display that permits a person to handle the to-
bacco product before paying for it.

12. No person shall furnish or permit the
furnishing of a tobacco product by means of a
device that dispenses tobacco products except
where the device is in

(¢) a place to which the public does not rea-
sonably have access; or

PARTIE I
ACCES

8. (1) II est interdit, dans des lieux publics
ou dans des lieux ot le public a normalement
acces, de fournir des produits du tabac & un
jeune.

(2) Une personne ne peut étre reconnue cou-
pable d’une infraction au paragraphe (1) s7il est
établi qu’elle a tenté de vérifier si la personne
avait au moins dix-huit ans en demandant et
examinant une piéce d'identité conforme aux
réglements et qu'elle avait des motifs raison-
nables de croire que la pié¢ce était authentique,

9. Sous réserve des exceptions prévues par
réglement, le détaillant doit placer dans son éta-
blissement les affiches réglementaires, aux en-
droits prévus par réglement, ou comportant un
message réglementaire relatif a la santé et pré-
cisant I"interdiction de la fourniture de produits
du tabac aux jeunes.

10. (1) II est interdit d’importer pour la
vente au Canada, d’emballer, de distribuer ou
de vendre des cigarettes, des petils cigares ou
des feuilles d’enveloppe, sauf dans un embal-
lage en contenant au moins vingt ou, si un
nombre supérieur est prévu par réglement, au
moins ce nombre,

(2) S'agissant d'un autre produit du tabac
qui est visé par réglement d'application du pré-
sent paragraphe, il est interdit de |'importer
pour le vendre au Canada, de I'emballer, de le
distribuer ou de le vendre, sauf dans un embal-
lage en contenant au moins les portions, le
nombre ou la quantiié réglementaires.

1997, ¢h. 13, art 10,2009, ch 27, art 10

11. 11 est interdit, sous réserve des excep-
tions prévues par réglement, de vendre des pro-
duits du tabac en les exposant de fagon que les
personnes puissent les prendre avant de les
payer.

12. 1l est interdit de fournir ou de laisser
fournir des produits du tabac au moyen d’un
appareil distributeur sauf si celui-ci:

a) se trouve dans un lieu ou le public n'a pas
normalement accés;
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() a bar, tavern or beverage room and has a
prescribed security mechanism.

13. (1) No person shall, for consideration,
cause a tobacco product to be delivered from
one province to another or to be sent by mail
unless the delivery or mailing is between manu-
facturers or retailers or the person is otherwise
exempted by the regulations.

(2) No person shall advertise an offer to de-
liver a tobacco product from one province to
another or to mail a tobacco product.

14. The Governor in Council may make reg-
ulations

(a) prescribing the documentation that may
be used to verify the age of a person for the
purposes of subsection §(2);

(h) exempting persons from the application
of sections 9, 11 and 13;

(¢) prescribing signs that are required by
section 9 to be posted, including their form,
size, content, number and placement;

(d) prescribing tobacco products for the pur-
poses of subsection 10(2);

(e) respecting exemptions from the applica-
tion of section 12;

(/) prescribing anything that by this Part is to
be prescribed; and

(g) generally for carrying out the purposes
of this Part.

PART III
LABELLING

15. (1) No manufacturer or retailer shall sell
a tobacco product unless the package contain-
ing it displays, in the prescribed form and man-
ner, the information required by the regulations
about the product and its emissions, and about
the health hazards and health effects arising
from the use of the product or from its emis-
sions.

(2) If required by the regulations, every
manufacturer or retailer shall provide, in the
prescribed form and manner, a leaflet that dis-

b) se trouve dans un bar, une taverne ou un
établissement semblable et est muni d'un
mécanisme de sécurité réglementaire.

13, (1) Il est interdit de faire livrer, a titre
onéreux, un produit du tabac d’une province a
I'autre ou de le faire envoyer, a titre onéreux,
par la poste, sauf entre des fabricants et des dé-
taillants et sous réserve de toute autre exception
prévue par réglement.

(2) Il est interdit d’annoncer une offre de li-
vraison d'un produit du tabac d’une province a
["autre ou d’envoi d’un produit du tabac par la
poste.

14. Le gouverneur en conseil
réglement:

peut, par

a) preciser les documents qui peuvent servir
a prouver I'dge d'une personne dans le cadre
du paragraphe 8(2);

b) préciser les personnes qui peuvent étre
exemptées de I'application des articles 9, 11
et 13;

¢) prévoir la forme, la taille et le contenu des
affiches prévues a 'article 9, leur nombre et
les endroits ou elles doivent étre placées;

d) préciser les produits du tabac auxquels
s'applique le paragraphe 10(2);

) régir les exemptions de ['application de
I*article 12;

/) prendre toute autre mesure d'ordre régle-
mentaire prévue par la présente partie;

g) prendre, de fagon générale, les mesures
nécessaires a |'application de la présente par-
tie.

PARTIE 111
ETIQUETAGE

15. (1) Il est interdit au fabricant et au dé-
taillant de vendre un produit du tabac 4 moins
que ne figure sur 'emballage, en la forme et se-
lon les modalités réglementaires, |’information
— exigée par les réglements — sur le produit et
ses émissions ainsi que sur les dangers pour la
santé et les effets sur celle-ci liés a I'usage du
produit et a ses émissions.

(2) Si les réglements 'exigent, le fabricant
ou le détaillant est tenu de remettre, en la forme
et selon les modalités réglementaires, un pros-
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plays the information required by the regula-
tions about a tobacco product and its emissions
and about the health hazards and health effects
arising from the use of the product and from its
emissions,

(3) The information referred to in subsec-
tions (1) and (2) may be attributed to a pre-
scribed person or body if the attribution is
made in the prescribed manner.

16. This Part does not affect any obligation
of a manufacturer or retailer at law or under an
Act of Parliament or of a provincial legislature
to warn consumers of the health hazards and
health effects arising from the use of tobacco
products or from their emissions.

17. The Governor in Council may make reg-
ulations

(a) respecting the information that must ap-
pear on packages and in leaflets about tobac-
co products and their emissions and the
health hazards and health effects arising
from the use of the products and from their
emissions;

(b) prescribing anything that by this Part is
to be prescribed; and

(c) generally for carrying out the purposes
of this Part.

PART IV
PROMOTION

18. (1) In this Part, “promotion” means a
representation about a product or service by
any means, whether directly or indirectly, in-
cluding any communication of information
about a product or service and its price and dis-
tribution, that is likely to influence and shape
attitudes, beliefs and behaviours about the
product or service.

(2) This Part does not apply to

(a) a literary, dramatic, musical, cinemato-
graphic, scientific, educational or artistic
work, production or performance that uses or
depicts a tobacco product or tobacco prod-
uct-related brand element, whatever the
mode or form of its expression, if no consid-
eration is given directly or indirectly for that

pectus comportant 'information exigée par les
réglements sur le produit et ses émissions ainsi
que sur les dangers pour la santé et les effets
sur celle-ci liés a 'usage du produit et a ses
émissions.

(3) L'information visée aux paragraphes (1)
et (2) peut étre attribuée a un organe ou une
personne désignés par réglement si 'attribution
est faite selon les modalités réglementaires.

16. La présente partie n'a pas pour effet de
libérer le fabricant ou le détaillant de toute obli-
gation — qu’il peut avoir, au titre de toute régle
de droit, notamment aux termes d’une loi fédé-
rale ou provinciale — d’avertir les consomma-
teurs des dangers pour la santé et des effets sur
celle-ci liés a 'usage du produit et a ses émis-
sions.

17. Le gouverneur en conseil peut, par
reglement:

a) régir 'information sur les produits du ta-
bac et leurs émissions, et sur les dangers
pour la santé et les effets sur celle-ci liés &
'usage du produit et 4 ses émissions qui doit
figurer sur I'emballage ou que doit compor-
ter le prospectus;

b) prendre toute autre mesure d’ordre régle-
mentaire prévue par la présente partie:

¢) prendre, de fagon générale, les mesures
nécessaires a 'application de la présente par-
tie.

PARTIE IV
PROMOTION

18. (1) Dans la présente partie,
«promotion» s’entend de la présentation, par
tout mayen, d’un produit ou d'un service — y
compris la communication de renseignements
sur son prix ou sa distribution — | directement
ou indirectement, susceptible d'influencer et de
créer des attitudes, croyances ou comporte-
ments au sujet de ce produit ou service.

(2) La présente partie ne s'applique pas:

a) aux ceuvres littéraires, dramatiques, musi-
cales, cinématographiques, artistiques, scien-
tifiques ou éducatives — quels qu'en soient
le mode ou la forme d'expression — sur ou
dans lesquelles figure un produit du tabac ou
un élément de marque d’un produit du tabag,
sauf si un fabricant ou un détaillant a donné
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use or depiction in the work, production or
performance;

(b) a report, commentary or opinion in re-
spect of a tobacco product or a brand of to-
bacco product if no consideration is given by
a manufacturer or retailer, directly or indi-
rectly, for the reference to the tobacco prod-
uct or brand in that report, commentary or
opinion; or

{c) a promotion by a tobacco grower or a
manufacturer that is directed at tobacco
growers, manufacturers, persons who dis-
tribute tobacco products or retailers but not,
either directly or indirectly, at consumers.

19. No person shall promate a tobacco prod-
uct or a tobacco product-related brand element
except as authorized by this Act or the regula-
tions.

20. No person shall promote a tobacco prod-
uct by any means, including by means of the
packaging, that are false, misleading or decep-
tive or that are likely to create an erroneous im-
pression about the characteristics, health effects
or health hazards of the tobacco product or its
emissions.

21. (1) No person shall promote a tobacco
product by means of a testimonial or an en-
dorsement, however displayved or communicat-
ed.

(2) For the purposes of subsection (1), the
depiction of a person, character or animal,
whether real or fictional, 15 considered to be a
testimonial for, or an endorsement of, the prod-
uct.

(3) This section does not apply to a trade-
mark that appeared on a tobacco product for
sale in Canada on December 2, 1996.

22. (1) Subject to this section, no person
shall promote a tobacco product by means of an
advertisement that depicts, in whole or in part,
a tobacco product, its package or a brand ele-
ment of one or that evokes a tobacco product or
a brand element.

une contrepartie, directement ou indirecte-
ment, pour la représentation du produit ou de
I'élément de marque dans ces cuvres;

b) aux comptes rendus, commentaires et
opinions portant sur un produit du tabac ou
une marque d'un produit du tabac et relative-
ment a ce produit ou A cette marque, sauf si
un fabricant ou un détaillant a donné une
contrepartie, directement ou indirectement,
pour la mention du produit ou de la marque;

¢) aux promotions faites par un tabaculteur
ou un fabricant auprés des tabaculteurs, des
fabricants, des personnes qui distribuent des
produits du tabac ou des détaillants, mais
non directement ou indirectement auprés des
consommateurs.

19, 1l est interdit de faire la promotion d’un
produit du tabac ou d'un élément de marque
d'un produit du tabae, sauf dans la mesure ol
elle est autorisée par la présente loi ou ses ré-
glements.

20. 1l est interdit de faire la promotion d’un
produit du tabac, y compris sur I'emballage de
celui-ci, d’une maniére fausse ou trompeuse ou
susceptible de créer une fausse impression sur
les caractéristiques, les effets sur la santé ou les
dangers pour celle-ci du produit ou de ses émis-
s1ons.

21. (1) 1l est interdit de faire la promotion
d’un produit du tabac, y compris sur ['embal-
lage de celui-ci, au moyen d’attestations ou de
témoignages, quelle que soit la fagon dont ils
sont exposés ou communiqués,

(2) Pour I'application du paragraphe (1), la
représentation d’une personne, d’un personnage
ou d’un animal, réel ou fictif, est considérée
comme une attestation ou un témoignage.

(3) Le présent article ne s’applique pas aux
marques de commerce qui figurent sur un pro-
duit du tabac en vente au Canada le 2 décembre
1996.

22. (1) Il est interdit, sous réserve des autres
dispositions du présent article, de faire la pro-
motion d'un produit du tabac par des annonces
qui représentent tout ou partie d’un produit du
tabac, de I'emballage de celui-ci ou d’un élé-
ment de marque d’un produit du tabac, ou qui
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(2) Subject to the regulations, a person may
advertise a tobacco product by means of infor-
mation advertising or brand-preference adver-
tising that is in

(a) a publication that is provided by mail
and addressed to an adult who is identified
by name; or

(b) [Repealed, 2009, ¢, 27,5, 11]

(¢) signs in a place where young persons are
not permitted by law.

(3) Subsection (2) does not apply to lifestyle
advertising or advertising that could be con-
strued on reasonable grounds to be appealing to
young persons,

(4) The definitions in this subsection apply
in this section.

“brand-preference advertising” means advertis-
ing that promotes a tobacco product by means
of its brand characteristics.

“information advertising” means advertising
that provides factual information to the con-
sumer about

(a) aproduct and its characteristics; or

(b) the availability or price of a product or
brand of product,

“lifestyle advertising” means advertising that
associates a product with, or evokes a positive
or negative emotion about or image of, a way
of life such as one that includes glamour, recre-
ation, excitement, vitality, risk or daring,

1997, c. 13,5.22; 2009, ¢. 27,5 11

23. No person shall package a tobacco prod-
uct in a manner that is contrary to this Act or
the regulations,

23.1 (1) No person shall package a tobacco
product set out in column 2 of the schedule in a
manner that suggests, including through illus-
trations, that it contains an additive set out in
column 1.

(2) No person shall sell a tobacco product
set out in column 2 of the schedule that is pack-
aged in a manner prohibited by subsection (1).

2009,¢.27,5. 12

évoquent le produit du tabac ou un élément de
marque d'un produit du tabac.

(2) Il est possible, sous réserve des regle-
ments, de faire la publicité — publicité infor-
mative ou préférentielle — d'un produit du
tabac :

a) dans les publications qui sont expédiées
par le courrier et qui sont adressées a un
adulte désigné par son nom;

b) [Abrogé, 2009, ch. 27, art. 11]

¢) sur des affiches placées dans des endroits
dont ['acces est interdit aux jeunes par la loi.

(3) Le paragraphe (2) ne s’applique pas a la
publicité de style de vie ou a la publicité dont il
existe des motifs raisonnables de croire qu’elle
pourrait &tre attrayante pour les jeunes.

{(4) Les définitions qui suivent s’appliquent
au présent article,

«wpublicité de style de vien Publicité qui asso-
cie un produit avec une fagon de vivre, tels le
prestige, les loisirs, I'enthousiasme, la vitalité,
le risque ou |"audace ou qui évoque une émo-
tion ou une image, positive ou négative, au su-
jet d’une telle fagon de vivre.

«publicité informative» Publicité qui donne au
consommateur des renseignements factuels et
qui porte:

@) sur un produit ou ses caractéristiques;

b) sur la possibilité de se procurer un produit
ou une marque d'un produit ou sur le prix du
produit ou de la marque.

«publicité préférentielle» Publicité qui fait la
promotion d'un produit du tabac en se fondant
sur les caractéristiques de sa marque.

1997, ch 13, art 22,2009, ch 27, art 11

23. Il est interdit d’emballer un produit du
tabac d'une maniére non conforme a la présente
loi et aux réglements.

23.1 (1) 1l est interdit d’emballer un produit
du tabac visé a la colonne 2 de 'annexe d'une
maniére qui donne & penser, notamment en rai-
son d'illustrations, qu’il contient un additif visé
a la colonne 1.

(2) 11 est interdit de vendre un produit du ta-
bac visé a la colonne 2 de ["annexe s'il est ainsi
emballé.

2009, ch. 27, art. 12
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24. No person may display a tobacco prod-
uct-related brand element or the name of a to-
bacco manufacturer in a promotion that is used,
directly or indirectly, in the sponsorship of a
person, entity, event, activity or permanent fa-
cility.

1997, ¢ 13,5 24, 1998, ¢ 38,5 1

25. No person may display a tobacco prod-
uct-related brand element or the name of a to-
bacco manufacturer on a permanent facility, as
part of the name of the facility or otherwise, if
the tobacco product-related brand element or
name is thereby associated with a sports or cul-
tural event or activity.

1997, ¢. 13,5 25,1998, ¢. 38,5 2,

26. (1) Subject to the regulations, a manu-
facturer or retailer may sell an accessory that
displays a tobacco product-related brand ele-
ment.

(2) No person shall promote an accessory
that displays a tobacco product-related brand
element except in the prescribed manner and
form and in a publication or place described in
paragraphs 22(2)(a) and (¢).

1997, ¢. 13,5 26,2009,¢ 27,5 13

27. No person shall furnish or promote a to-
bacco product if any of its brand elements is
displayed on a non-tobacco product, other than
an accessory, or is used with a service, if the
non-tobacco product or service

(a) is associated with young persons or
could be construed on reasonable grounds to
be appealing to young persons; or

(b) is associated with a way of life such as
one that includes glamour, recreation, excite-
ment, vitality, risk or daring.

28. (1) Subject to the regulations, a person
may sell a tobacco product, or advertise a to-
bacco product in accordance with section 22, if
any of its brand elements is displayed on a non-
tobacco product, other than an accessory, or
used with a service, if the non-tobacco product
or service does not fall within the criteria de-
scribed in paragraphs 27(a) and (b).

(2) Subject to the regulations, a person may
promote a non-tobacco product, other than an

24, 1l est interdit d’utiliser, directement ou
indirectement, un élément de marque d'un pro-
duit du tabac ou le nom d’un fabricant sur le
matériel relatif & la promotion d'une personne,
d'une entité, d’une manifestation, d'une activité
ou d'installations permanentes.

1997, ch, 13, art. 24, 1998, ch 38, art |

25. 11 est interdit d’utiliser un élément de
marque d'un produit du tabac ou le nom d’un
fabricant sur des installations permanentes, no-
tamment dans la dénomination de celles-ci, si
I"élément ou le nom est de ce fait associé a une
manifestation ou activité sportive ou culturelle.

1997, ch, 13, art. 25, 1998, ch, 38, art. 2

26. (1) Sous réserve des réglements, le fa-
bricant ou le détaillant peut vendre, a titre oné-
reux, un accessoire sur lequel figure un élément
de marque d’un produit du tabac,

(2) 1l est interdit de faire la promotion d’ac-
cessoires sur lesquels figure un élément de
marque d'un produit du tabac sauf selon les
modalités réglementaires et dans les publica-
tions ou les endroits mentionnés aux alinéas
22(2)a) et ¢).

1997, ch, 13, art. 26, 2009, ch 27, art 13

27. 1l est interdit de fournir ou de promou-
voir un produit du tabac si I'un de ses éléments
de marque figure sur des articles autres que des
produits du tabac — a I’exception des acces-
soires — ou est utilisé pour des services et que
ces articles ou ces services:

a) soit sont associés aux jeunes ou dont il
existe des motifs raisonnables de croire
quiils pourraient étre attrayants pour les
jeunes;

h) soit sont associés avec une fagon de
vivre, tels le prestige, les loisirs, ’enthou-
siasme, la vitalité, le risque ou ’audace.

28. (1) Sous réserve des réglements, il est
possible de vendre un produit du tabac ou d’en
faire la publicité conformément a I’article 22
dans les cas ol I'un de ses éléments de marque
figure sur des articles autres que des produits
du tabac — & ’exception des accessoires — ou
est utilisé pour des services qui ne sont pas vi-
sés par les alinéas 27a) ou b).

(2) Sous réserve des réglements, il est pos-
sible de promouvoir des articles autres que des
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accessory, that displays a tobacco product-re-
lated brand element, or a service that uses a to-
bacco product-related brand element, to which
section 27 does not apply.

29. No manufacturer or retailer shall

(a) offer or provide any consideration, direct
or indirect, for the purchase of a tobacco
product, including a gift to a purchaser or a
third party, bonus, premium, cash rebate or
right to participate in a game, lottery or con-
test;

(b) furnish a tobacco product without mone-
tary consideration or in consideration of the
purchase of a product or service or the per-
formance of a service; or

(c) furnish an accessory that bears a tobacco
product-related brand element without mone-
tary consideration or in consideration of the
purchase of a product or service or the per-
formance of a service.

30. (1) Subject to the regulations, any per-
son may display, at retail, a tobacco product or
an accessory that displays a tobacco product-re-
lated brand element,

(2) A retailer of tobacco products may post,
in accordance with the regulations, signs at re-
tail that indicate the availability of tobacco
products and their price.

31. (1) No person shall, on behalf of anoth-
er person, with or without consideration, pub-
lish, broadcast or otherwise disseminate any
promotion that is prohibited by this Part.

(2) Subsection (1) does not apply to the dis-
tribution for sale of an imported publication or
the retransmission of radio or television broad-
casts that originate outside Canada.

(3) No person in Canada shall, by means of
a publication that is published outside Canada,
a broadcast that originates outside Canada or
any communication other than a publication or
broadcast that originates outside Canada, pro-
mote any product the promotion of which is
regulated under this Part, or disseminate pro-
motional material that contains a tobacco prod-

produits du tabac — & I'exception des acces-
soires — portant un élément de marque d’un
produit du tabac ou des services utilisant un tel
¢lément qui ne sont pas visés a Iarticle 27,

29, 11
détaillant:

est interdit au fabricant et au

a) d’offrir ou de donner, directement ou in-
directement, une contrepartie pour |'achat
d’un produit du tabac, notamment un cadeau
a I'acheteur ou a un tiers, une prime, un ra-
bais ou le droit de participer & un tirage, a
une loterie ou a un concours;

b) de fournir un produit du tabac  titre gra-
tuit ou en contrepartie de I’achat d’un produit
ou d'un service ou de la prestation d’un ser-
vice;

¢) de fournir un accessoire sur lequel figure
un ¢lément de marque d’un produit du tabac
a titre gratuit ou en contrepartie de I'achat
d’un produit ou d’un service ou de la presta-
tion d'un service.

30. (1) Sous réserve des réglements, il est
possible, dans un établissement de vente au dé-
tail, d’exposer des produits du tabac et des ac-
cessoires portant un élément de marque d'un
produit du tabac,

(2) Il est possible pour un détaillant, sous ré-
serve des réglements, de signaler dans son éta-
blissement que des produits du tabac y sont
vendus et d’indiquer leurs prix.

31. (1) 1l est interdit, & titre gratuit ou oné-
reux et pour le compte d*une autre personne, de
diffuser, notamment par la presse ou la radio-
télévision, toute promotion interdite par la pré-
sente partie.

(2) Le paragraphe (1) ne s’applique pas a la
distribution en vue de la vente de publications
importées au Canada ou a la retransmission
d’émissions de radio ou de télévision de
I’étranger.

(3) Il est interdit & toute personne se trou-
vant au Canada de faire la promotion, dans une
publication ou une émission provenant de
I’étranger ou dans une communication, autre
gu'une publication ou une émission, provenant
de I"étranger, d'un produit a la promotion du-
quel s'applique la présente partie ou de diffuser
du matériel relatif & une promotion contenant
un élément de marque d’un produit du tabac

Promotion des
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uct-related brand element in a way that is con-
trary to this Part.

32. Every manufacturer shall provide the
Minister, in the prescribed manner and within
the prescribed time, with the prescribed infor-
mation about any promotion under this Part.

REGULATIONS

33. The Governor in Council may make reg-
ulations

(@) respecting the promotion of tobacco
products and tobacco product-related brand
elements and the packaging of tobacco prod-
ucts, including the form, manner and condi-
tions of the promotion and packaging, and
the promotion of services and non-tobacco
products for the purposes of section 28;

(b) respecting the advertisement of tobacco

products for the purposes of subsection
22(2);

(c) and (d) [Repealed, 1998, c. 38, 5. 3]

(e) respecting, for the purposes of subsec-
tion 26(1), the manner in which a tobacco
product-related brand element may appear on
an accessory;

(/) respecting the display of tobacco prod-
ucts and accessories at retail;

(g) respecting signs that a retailer may post
under subsection 30(2), including the place-
ment of the signs and their number, size and
content;

(h) requiring manufacturers to disclose the
particulars of their tobacco product-related
brand elements and promotional activities;

(/) preseribing anything that by this Part is to
be prescribed; and

(/) generally for carrying out the purposes of
this Part.

1997, ¢ 13,5 33, 1998, ¢ 38,5 3

PART YV
ENFORCEMENT
INSPECTION

34. (1) The Minister may designate any per-
son or class of persons as an inspector or ana-

d’une maniére non conforme a la présente par-
tie.

32. Le fabricant est tenu de transmettre au
ministre les renseignements exigés par les reé-
glements, dans les délais et selon les modalités
réglementaires, sur les promotions visées par la
présente partie,

REGLEMENTS

33. Le gouverneur en conseil peut, par
réglement:

a) régir I'emballage et la promotion des
produits du tabac et I'utilisation des éléments
de marque de ces produits, y compris les mo-
dalités et les conditions applicables 4 ['em-
ballage et 4 la promotion, et la promotion des
articles et services visés a |’article 28;

b) régir la publicité des produits du tabac
pour I’application du paragraphe 22(2);

c)etd) [Abrogés, 1998, ch. 38, art. 3]

¢) régir, pour I'application du paragraphe
26(1), la maniére dont un élément de marque
d'un produit du tabac peut figurer sur les ac-
cessoires;

S régir lexposition des produits du tabac et
des accessoires dans les établissements de
vente au détail;

g) régir, pour 'application du paragraphe
30(2), les affiches que le détaillant peut pla-
cer, y compris leur contenu, leur taille, leur
nombre et les endroits ol elles peuvent étre
placées;

h) exiger d’un fabricant qu’il fournisse les
détails de ses éléments de marque et de ses
activités de promotion;

i) prendre toute autre mesure d’ordre régle-
mentaire prévue par la présente partie;

J) prendre, de fagon générale, les mesures
nécessaires a I’application de la présente par-
tie.

1997, ch. 13, art. 33, 1968, ch. 38, art. 3,
PARTIE V
CONTROLE D’APPLICATION
INSPECTION

34. (1) Pour le contrdle d’application de la
présente loi, le ministre peut désigner des per-

Renseignements

Reéplements
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lyst for the purposes of this Act and must pro-
vide every inspector and analyst with a
certificate of designation, in the form deter-
mined by the Minister.

(2) An inspector entering a place under this

Act must, on request, show the certificate to the
person in charge of the place.

35. (1) For the purpose of ensuring compli-

ance with this Act, an inspector may, subject to
section 36, at any reasonable time, enter any
place, other than a means of transportation, in
which the inspector believes on reasonable
grounds

(a) a tobacco product is manufactured, test-
ed, stored, packaged, labelled or sold;

(b) there is anything used in the manufac-
ture, testing, packaging, labelling, promotion
or sale of a tobacco product; or

(¢) there is any information relating to the
manufacture, testing, packaging, labelling,
promotion or sale of a tobacco product.

(2) In carrying out an inspection, an inspec-

tor may

(a) examine a tobacco product or thing re-
ferred to in paragraph (1)(b),

(b) require any person in the place to pro-
duce for inspection, in the manner and form
requested by the inspector, the tobacco prod-
uct or thing;

(c) open or require any person in the place
to open any container or package found in
the place that the inspector believes on rea-
sonable grounds contains the tobacco prod-
uct or thing;

(d) take or require any person in the place to
produce a sample of the tobacco product or
thing;

(e) conduct any test or analysis or take any
measurements; or

(/) require any person found in the place 1o
produce for inspection or copying any writ-
ten or electronic information that is relevant

sonnes ou catégories de personnes pour remplir
les fonctions d’inspecteur ou d'analyste; le cas
échéant, il leur remet un certificat établi en la
forme qu’il prévoit et attestant leur qualité,

(2) L'inspecteur doit, sur demande, présen-

ter son certificat au responsable des lieux visi-
tés en application de la présente loi.

lo

35. (1) En vue de faire observer la présente
i, I"inspecteur peut, 4 toute heure convenable

et sous réserve de |'article 36, procéder a la vi-
site de tout lieu — & I"exception d'un moyen de
transport — o, 4 son avis:

a) sont fabriqués, soumis a des essais, entre-
posés, emballés, étiquetés ou vendus des pro-
duits du tabac;

b) se trouvent des choses utilisées dans le
cadre de la fabrication, I'emballage, |"étique-
tage, la promotion ou la vente de produits du
tabac, ou dans le cadre d’essais;

¢) se trouvent des renseignements relatifs a
la fabrication, I’emballage, 1'étiquetage, la
promotion ou la vente de produits du tabac,
OU AUX ESSAlS.

L'avis de I'inspecteur doit étre fondé sur des
motifs raisonnables.

(2) Dans le cadre de sa visite, I'inspecteur

peut:

a) examiner des produits du tabac et les
choses mentionnées a 1'alinéa (1)4);

b) exiger la présentation, pour examen, de
tels produits ou choses, selon les modalités et
les conditions qu’il précise;

¢) ouvrir ou faire ouvrir tout contenant ou
emballage ou, a son avis, se trouvent de tels
produits ou choses;

d) prélever ou faire prélever des échantillons
de tels produits ou choses;

e) effectuer des essais, des analyses et des
mesures;

J) exiger, aux fins d’examen ou de reproduc-
tion, la communication de tout renseigne-
ment — sur support électronique ou autre —
utile a ['application de la présente loi.

L'avis de I'inspecteur doit étre fondé sur des
motifs raisonnables.

Production du
certificat

Visite
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to the administration or enforcement of this
Act.

(3) In carrying out an inspection, an inspec-
tor may

(a) use or cause to be used any computer
system in the place to examine data con-
tained in or available to the computer system
that is relevant to the administration or en-
forcement of this Act;

(b) reproduce the data in the form of a print-
out or other intelligible output and take it for
examination or copying; and

(c) use or cause to be used any copying
equipment in the place to make copies of any
data, record or document.

36. (1) An inspector may not enter a
dwelling-place except with the consent of the
occupant or under the authority of a warrant is-
sued under subsection (2).

(2) On ex parte application, a justice, as de-
fined in section 2 of the Criminal Code, may is-
sue a warrant authorizing the inspector named
in the warrant to enter and inspect a dwelling-
place, subject to any conditions specified in the
warrant, if the justice is satisfied by informa-
tion on oath

(a) that the dwelling-place is a place re-
ferred to in subsection 35(1);

(b) that entry to the dwelling-place is neces-
sary for the administration or enforcement of
this Act; and

(c) that the occupant does not consent to the
entry, or that entry has been refused or there
are reasonable grounds for believing that it
will be refused.

(3) An inspector executing the warrant shall
not use force unless the inspector is accompa-
nied by a peace officer and the use of force is
specifically authorized in the warrant.

37. An analyst who has analysed or exam-
ined a thing under this Act, or a sample of it,
may issue a certificate or report setting out the
results of the analysis or examination,

38. (1) The owner of a place inspected by
an inspector under this Act, the person in

(3) Dans le cadre de sa visite, I'inspecteur
peut:

a) utiliser ou faire utiliser tout systéme in-
formatique se trouvant sur place pour
prendre connaissance des données — utiles a
I'application de la présente loi — qu'il
contient ou auxquelles il donne accés;

) obtenir ces données sous toute forme in-
telligible et les emporter aux fins d’examen
ou de reproduction;

¢) utiliser ou faire utiliser le matériel se trou-
vant sur place pour faire des copies de tous
documents ou données.

36. (1) L’inspecteur ne peut procéder a la
visite d’un local d’habitation sans I’autorisation
de I'occupant que s'il est muni du mandat pré-
vu au paragraphe (2).

(2) Sur demande ex parte, le juge de paix au
sens de l'article 2 du Code criminel peut déli-
vrer un mandat autorisant, sous réserve des
conditions éventuellement fixées, |'inspecteur
qui y est nommé a procéder a la visite d’un lo-
cal d’habitation, s’il est convaincu, sur la foi
d’une dénonciation faite sous serment, que sont
réunis les éléments suivants:

a) les circonstances prévues au paragraphe
35(1) existent;

b) la visite est nécessaire pour |’application
de la présente loi;

¢) soit un refus a éé opposé a la visite ou il
y a des motifs raisonnables de croire que tel
sera le cas, soit il n’est pas possible d’obtenir
le consentement de |’occupant.

(3) L’inspecteur ne peut recourir a la force
dans I'exécution du mandat que si celui-ci en
autorise expressément ['usage et que si lui-
méme est accompagné d’un agent de la paix.

37. L’inspecteur peut soumettre a |'analyste,
pour analyse ou examen, des choses ou des
échantillons visés par la présente loi; celui-ci
peut, aprés analyse ou examen, délivrer un cer-
tificat ou produire un rapport ol sont donnés
ses résultats.

38. (1) Le propriétaire ou le responsable du
lieu visité, ainsi que quiconque s’y trouve, est
tenu de préter a I'inspecteur toute |’assistance
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charge of the place and every person found in
the place shall

(a) provide all reasonable assistance to en-
able the inspector to carry out the inspector’s
duties under this Act; and

(b) furnish the inspector with the informa-
tion that the inspector reasonably requires for
that purpose,

(2) No person shall obstruct or hinder, or
knowingly make a false or misleading state-
ment to, an inspector who is carrying out duties
under this Act.

SEIZURE AND RESTORATION

39. (1) During an inspection under this Act,
an inspector may seize any tobacco product or
other thing by means of which or in relation to
which the inspector believes on reasonable
grounds that this Act has been contravened.

(2) The inspector may direct that any tobac-
co product or thing seized be kept or stored in
the place where it was seized or that it be re-
moved to another place.

(3) Unless authorized by an inspector, no
person shall remove, alter or interfere in any

way with any tobacco product or other thing
seized,

40. (1) Any person from whom a tobacco
product or thing was seized may, within sixty
days after the date of seizure, apply to a provin-
cial court judge within whose jurisdiction the
seizure was made for an order of restoration, if
the person sends a notice containing the pre-
scribed information to the Minister within the
prescribed time and in the prescribed manner.

(2) The provincial court judge may order
that the tobacco product or thing be restored
immediately to the applicant if, on hearing the
application, the judge is satisfied

(a) that the applicant is entitled to posses-
sion of the tobacco product or thing seized;
and

(b) that the tobacco product or thing seized
is not and will not be required as evidence in
any proceedings in respect of an offence un-
der this Act.

possible et de lui donner les renseignements
qu’il peut valablement exiger.

(2) T est interdit d’entraver "action de 1’ins-
pecteur ou de lui faire en connaissance de cause
une déclaration fausse ou trompeuse.

SAISIE ET RESTITUTION

39. (1) Au cours de la visite, I'inspecteur
peut saisir toute chose — notamment un pro-
duit du tabac — dont il a des motifs raison-
nables de croire qu’elle a servi ou donné lieu a
une infraction a la présente loi.

(2) L'inspecteur peut exiger que la chose
saisie soit entreposée sur les lieux; il peut éga-
lement exiger qu’elle soit transférée dans un
autre lieu.

(3) 11 est interdit, sans autorisation de I’ins-
pecteur, de déplacer la chose saisie, ou d’en
modifier I’état de quelque maniére que ce soit.

40. (1) La personne dont la chose a été sai-
sie peut, dans les soixante jours suivant la date
de saisie et a la condition que la personne
adresse au ministre, en la maniére et dans le dé-
lai réglementaires, un préavis contenant les ren-
seignements réglementaires, demander a un
juge de la cour provinciale dans le ressort du-
quel la saisie a été faite de rendre une ordon-
nance de restitution.

(2) Le juge de la cour provinciale ordonne la
restitution immeédiate si, aprés audition de la
demande, il est convaincu:

a) d’une part, que le demandeur a droit a la
possession de la chose saisie;

b) d’autre part, que celle-ci ne sert pas ou ne
servira pas de preuve dans une procédure re-
lative a une infraction a la présente loi.

16
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(3) Where, on hearing an application made
under subsection (1), the provincial court judge
is satisfied that the applicant is entitled to pos-
session of the tobacco product or thing seized
but is not satisfied with respect to the matters
mentioned in paragraph (2)(b), the judge may
order that the product or thing seized be re-
stored to the applicant

(a) on the expiration of one hundred and
eighty days after the date of the seizure if no
proceedings in respect of an offence under
this Act have been commenced before that
time; or

(b) on the final conclusion of any such pro-
ceedings, in any other case.

(4) The provincial court judge may not
make an order under this section for restoration
of a tobacco product or thing if it has been for-
feited by consent under subsection 41(3).

41. (1) Where no application has been made
under subsection 40(1) for the restoration of a
tobacco product or thing seized under this Act
within sixty days after the date of the seizure,
or an application has been made but on the
hearing of the application no order of restora-
tion is made, the product or thing is forfeited to
Her Majesty and may be disposed of as the
Minister directs,

(2) Where a person has been convicted of an
offence under this Act, any tobacco product or
thing seized under this Act by means of or in
respect of which the offence was committed is
forfeited to Her Majesty and may be disposed
of as the Minister directs.

(3) Where an inspector has seized a tobacco
product or thing and the owner or the person in
whose possession it was at the time of seizure
consents in writing to its forfeiture, the product
or thing is forfeited to Her Majesty and may be
destroyed or disposed of as the Minister directs,

REGULATIONS

42, The Governor in Council may make reg-
ulations

(a) respecting the powers and duties of in-
spectors and analysts;

(b) respecting the taking of samples;

(c) prescribing anything that by this Part is
to be prescribed; and

(3) Si le juge de la cour provinciale est
convaincu du droit du demandeur 4 la posses-
sion de la chose saisie sans avoir la conviction
visée 4 I'alinéa (2)b), il ordonne qu’elle soit
restituée au demandeur:

a) dés 'expiration d’un délai de cent quatre-
vingts jours a compter de la date de saisie,
sauf introduction, dans ce délai, d'une pour-
suite visant une infraction a la présente loi;

b) dés que la poursuite est définitivement
tranchée, dans les autres cas.

(4) 1 ne peut étre rendu d’ordonnance en
vertu du présent article si la chose saisie a été
confisquée en application du paragraphe 41(3).

41. (1) Si aucune demande de restitution
n’est faite dans les soixante jours qui suivent la
date de saisie, ou si la demande qui est faite
n'est pas, aprés audition, suivie d’une ordon-
nance de restitution, la chose saisie est confis-
quée au profit de Sa Majesté; il en est disposé
conformément aux instructions du ministre.

(2) Sur déclaration de culpabilité de I'auteur
de toute infraction 4 la présente loi, la chose
saisie qui a servi ou donné lieu a 'infraction est
confisquée au profit de Sa Majesté; il en est
disposé conformément aux instructions du mi-
nistre,

(3) Le propriétaire ou le dernier possesseur
de la chose saisie peut consentir par écrit 4 sa
confiscation. Elle est dés lors confisquée au
profit de Sa Majesté, et il en est disposé confor-
mément aux instructions du ministre,

REGLEMENTS

42. Le gouverneur en conseil peut, par

réglement;

a) régir les pouvoirs et fonctions des inspec-
teurs et des analystes;

b) régir le prélévement d’échantillons;

¢) prendre toute autre mesure d’ordre régle-
mentaire prévue par la présente paitie;
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() generally for carrying out the purposes
of this Part,

PART V.1
LAYING OF PROPOSED REGULATIONS

42.1 (1) The Governor in Council may not
make a regulation under section 7, 14, 17, 33 or
42 unless the Minister has first laid the pro-
posed regulation before the House of Com-
mons.

(2) A proposed regulation that is laid before
the House of Commons is deemed to be auto-
matically referred to the appropriate committee
of the House, as determined by the rules of the
House, and the committee may conduct in-
quiries or public hearings with respect to the
proposed regulation and report its findings to
the House.

(3) The Governor in Council may make a
regulation under section 7, 14, 17, 33 or 42 on-
ly if

(a) the House of Commons has not con-
curred in any report from a committee re-
specting the proposed regulation within the
thirty sitting days following the day on
which the proposed regulation was laid be-
fore the House, in which case the regulation
may only be made in the form laid; or

(b) the House of Commeons has concurred in
a report from a committee approving the pro-
posed regulation or an amended version of it,
in which case the Governor in Council may
only make the regulation in the form con-
curred in.

(4) For the purpose of this section, “sitting
day” means a day on which the House of Com-
mons sits.

PART VI
OFFENCES AND PUNISHMENT

43, Every person who contravenes section 5
or 19 is guilty of an offence and liable

(@) on summary conviction, to a fine not ex-
ceeding $100,000 or to imprisonment for a
term not exceeding one year, or to both; or

(6) on conviction on indictment, to a fine
not exceeding $300,000 or to imprisonment

March 20, 2012

d) prendre, de fagon générale, les mesures
nécessaires a 'application de la présente par-
tie.

PARTIE V.1
DEPOT DES PROJETS DE REGLEMENT

42.1 (1) Le gouverneur en conseil ne peut

prendre de réglement en vertu de 'article 7, 14,
17, 33 ou 42 & moins gue le ministre n’ait fait
déposer le projet de réglement devant la
Chambre des communes.

(2) Tout comité compétent, d'aprés le régle-

ment de la Chambre des communes, est auto-
matiquement saisi du projet de réglement et
peut effectuer une enquéte ou tenir des au-
diences publiques a cet égard et faire rapport de
ses conclusions a la Chambre,

(3) Le gouverneur en conseil peut prendre

un réglement en vertu de ’article 7, 14, 33 ou
42 dans les cas suivants:

a) la Chambre des communes n’a donné son
agrément @ aucun rapport du comité au sujet
du projet de réglement dans les trente jours
de séance de la Chambre suivant le dépt du
projet de réglement; dans ce cas, le régle-
ment pris doit étre conforme au projet dépo-
sé;

b) la Chambre des communes a donné son
agrément 4 un rapport du comité approuvant
le projet de réglement avec ou sans modifica-
tions; dans ce cas, le gouverneur en conseil
doit prendre un réglement conforme au pro-
jet agréé par la Chambre,

(4) Pour l'application du présent article,

«jour de séance» s’entend d’un jour ol la
Chambre des communes siége,

PARTIE VI
INFRACTIONS ET PEINES

43. Quiconque contrevient aux articles 5 ou

19 commet une infraction et est passible, sur
déclaration de culpabilité

a) par procédure sommaire, d’une amende
maximale de 100 000§ et d'un emprisonne-
ment maximal d'un an, ou de 'une de ces
peines;
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for a term not exceeding two years, or to
both.

43.1 Every manufacturer who contravenes
subsection 5.1(1), 5.2(1) or 23.1(1) or (2) is
guilty of an offence and liable on summary
conviction to a fine not exceeding $300,000 or
to imprisonment for a term not exceeding two
years, or to both,

2009,c 27,5 14

43.2 Every retailer who contravenes subsec-
tion 5.2(1) or 23.1(2) is guilty of an offence and
liable on summary conviction to a fine not ex-
ceeding 550,000,

2009, ¢ 27, 5. 14.

44. Every person who contravenes subsec-
tion 6(1) or (2), 10(1) or (2), 26(1) or (2) or
31(1) or (3), section 32 or subsection 38(1) or
(2) is guilty of an offence and liable on summa-
ry conviction to a fine not exceeding $50,000
or to imprisonment for a term not exceeding six
months, or to both.

1897, ¢ 13,5 44,2009, ¢. 27,5 15

45. Every person who contravenes section 8§,
9, 11 or 12, or any retailer who contravenes
section 29, is guilty of an offence and liable on
summary conviction

(a) for a first offence, to a fine not exceed-
ing $3,000; and

(b) for a subsequent offence, to a fine not
exceeding $50,000.

46. (1) Every retailer who contravenes sub-
section 15(1) or (2) is guilty of an offence and
liable on summary conviction to a fine not ex-
ceeding $50,000.

(2) Every manufacturer who contravenes
subsection 15(1) or (2) or section 29 is guilty of
an offence and liable on summary convicticn to
a fine not exceeding $300,000 or to imprison-
ment for a term not exceeding two years, or to
both.

b) par mise en accusation, d’une amende
maximale de 300 0003 et d’un emprisonne-
ment maximal de deux ans, ou de ['une de
ces peines.

43.1 Le fabricant qui contrevient aux para-
graphes 5.1(1), 5.2(1) ou 23.1(1) ou (2) com-
met une infraction et est passible, sur déclara-
tion de culpabilité par procédure sommaire,
d’une amende maximale de 300000 § et d'un
emprisonnement maximal de deux ans, ou de
I'une de ces peines.

2009, ch, 27, art 14

43.2 Le détaillant qui contrevient aux para-
graphes 5.2(1) ou 23.1(2) commet une infrac-
tion et est passible, sur déclaration de culpabili-
t¢ par procédure sommaire, d'une amende
maximale de 50000 §$.

2009, ch. 27, art, 14,

44. Quiconque contrevient aux paragraphes
6(1) ou (2), 10(1) ou (2), 26(1) ou (2) ou 31(1)
ou (3), 4 'article 32 ou aux paragraphes 38(1)
ou (2) commet une infraction et est passible,
sur déclaration de culpabilité par procédure
sommaire, d’une amende maximale de 50000 $
et d’un emprisonnement maximal de six mois,
ou de |'une de ces peines.

1997, ch 13, art 44,2009, ch, 27, art. 15

45. Quiconque contrevient aux articles 8, 9,
11 ou 12 ou le détaillant qui contrevient a I'ar-
ticle 29 commet une infraction et est passible,
sur déclaration de culpabilité par procédure
sommaire :

a) pour une premiére infraction, d'une

amende maximale de 3 0008;

b) pour toute infraction subséquente, d'une
amende maximale de 50 000§,

46, (1) Le détaillant qui contrevient aux pa-
ragraphes 15(1) ou (2) commet une infraction
et est passible, sur déclaration de culpabilité par
procédure sommaire, d’une amende maximale
de 50 000 §.

(2) Le fabricant qui contrevient aux para-
graphes 15(1) ou (2) ou a I'article 29 commet
une infraction et est passible, sur déclaration de
culpabilité par procédure sommaire, d’une
amende maximale de 300 000§ et d’un empri-
sonnement maximal de deux ans, ou de |'une
de ces peines.
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47. Every person who contravenes subsec-
tion 13(1) or (2), section 20, subsection 21(1)
or 22(1) or section 23 or 27 is guilty of an of-
fence and liable on summary conviction to a
fine not exceeding $300,000 or to imprison-
ment for a term not exceeding two years, or to
both.

48. Every person who contravenes a provi-
sion of this Act or the regulations for which no
other penalty is provided in this Act is guilty of
an offence and liable on summary conviction to
a fine not exceeding $25,000,

49. A person who commits or continues an
offence under this Act on more than one day is
liable to be convicted for a separate offence for
cach day on which the offence is committed or
continued.

50. Where a corporation commits an offence
under this Act, any director or officer of the
corporation who authorized or acquiesced in
the offence is guilty of an offence and liable on
conviction to the penalty provided for by this
Act in respect of the offence committed by the
corporation, whether or not the corporation has
been prosecuted.

51. No prosecution for a summary convic-
tion offence under this Act may be instituted
after two years after the time when the subject-
matter of the proceedings arose.

52. A prosecution for an offence under this
Act may be instituted, heard, tried and deter-
mined by a court in any jurisdiction in which
the accused carries on business, regardless of
where the subject-matter of the prosecution
arose.

53. (1) No exception, exemption, excuse or
qualification prescribed by law is required to be
set out or negatived, as the case may be, in an
information or indictment for an offence under
this Act or under section 463, 464 or 465 of the
Criminal Code in respect of an offence under
this Act.

(2) In a prosecution for an offence referred
to in subsection (1), the burden of proving that
an exception, exemption, excuse or qualifica-
tion prescribed by law operates in favour of the
accused is on the accused and the prosecutor is

March 20, 2012

47. Quiconque contrevient aux paragraphes
13(1) ou (2), a Iarticle 20, aux paragraphes
21(1) ou 22(1) ou aux articles 23 ou 27 commet
une infraction et est passible, sur déclaration de
culpabilité par procédure sommaire, d’une
amende maximale de 300 000§ et d’un empri-
sonnement maximal de deux ans, ou de I'une
de ces peines.

48. Quiconque contrevient a une disposition
de la loi ou des réglements pour laquelle au-
cune peine n’est prévue commet une infraction
et est passible, sur déclaration de culpabilité par
procédure sommaire, d'une amende maximale
de 25 0005.

49, I est compté une infraction distincte
pour chacun des jours au cours desquels se
commet ou se continue |"infraction.

50. En cas de perpétration par une personne
morale d'une infraction a la présente loi, I'ad-
ministrateur ou le dirigeant qui y a donné son
autorisation ou son acquiescement est considéré
comme coauteur de I'infraction et est passible,
sur déclaration de culpabilité, de la peine pré-
vue pour |'infraction en cause, que la personne
morale ait é1¢ poursuivie ou non.

51. Les poursuites visant une infraction pu-
nissable sur déclaration de culpabilité par pro-
cédure sommaire se prescrivent par deux ans a
compter de la perpétration de celle-ci.

52. Le tribunal dans le ressort duquel I'accu-
s¢ exerce ses activités est compétent pour
connaitre de toute poursuite en matiére d’in-
fraction a la présente loi, indépendamment du
lieu de perpétration.

53. (1) Dans les poursuites visant une in-
fraction a la présente loi, ou engagées sous le
régime des articles 463, 464 ou 465 du Code
crimine! et relatives a une telle infraction, il
n’est pas nécessaire que soit énoncée ou niée,
selon le cas, une exception, exemption, excuse
ou réserve, prévue par le droit, dans la dénon-
ciation ou |"acte d’accusation,

(2) Dans les poursuites visées au paragraphe
(1), il incombe & I'accusé de prouver qu’une
exception, exemption, excuse ou réserve, pre-
vue par le droit, joue en sa faveur; quant au
poursuivant, il n'est pas tenu, si ce n’est a titre
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not required, except by way of rebuttal, to
prove that it does not operate in favour of the
accused, whether or not it is set out in the infor-
mation or indictment.

54. In a prosecution for an offence under
this Act, it is sufficient proof of the offence to
establish that it was committed by an employee
or agent of the accused, whether or not the em-
ployee or agent is identified or has been prose-
cuted for the offence, unless the accused estab-
lishes thal the offence was committed without
the knowledge or consent of the accused and
that the accused exercised all due diligence to
prevent its commission.

55. In a prosecution for an offence under
this Act, a copy of any written or electronic in-
formation obtained during an inspection under
this Act and certified by the inspector to be a
true copy is admissible in evidence and is, in
the absence of evidence to the contrary, proof
of its contents,

56. (1) Subject to subsections (2) and (3), a
certificate or report purporting to be signed by
an analyst stating that the analyst has analysed
anything to which this Act applies and stating
the results of the analysis, is admissible in evi-
dence in any prosecution for an offence under
this Act without proof of the signature or offi-
cial character of the person appearing to have
signed the certificate or report.

(2) The certificate or report may not be re-
ceived in evidence unless the party intending to
produce it has, before the trial, given the party
against whom it is intended to be produced rea-
sonable notice of that intention together with a
copy of the certificate or report.

(3) The party against whom the certificate or
report is produced may, with leave of the court,
require the attendance of the analyst for the
purpose of cross-examination.

57. In a prosecution for a contravention of
this Act,

(@) information on a package indicating that
it contains a tobacco product is, in the ab-
sence of evidence to the contrary, proof that
the package contains a tobacco product; and

de réfutation, de prouver que [’exception,
["exemption, I'excuse ou la réserve ne joue pas
en faveur de |"accusé, qu’elle soit ou non énon-
cée dans la dénonciation ou |*acte d’accusation.

54. Dans les poursuites visant une infraction
a la présente loi, il suffit, pour la prouver,
d'établir qu’elle a été commise par un employé
ou un mandataire de I'accusé, que I'employé ou
le mandataire ait été ou non identifié ou pour-
suivi. L'accusé peut se disculper en prouvant
que la perpétration a eu lieu a son insu ou sans
son consentement et quil a pris toutes les me-
sures nécessaires pour |'empécher.

55. La reproduction de tout document — sur
support électronique ou autre — obtenu dans le
cadre d’une inspection, effectuée en vertu de la
présente loi, qui est certifiée conforme par
I'inspecteur est admissible en preuve dans les
poursuites visant une infraction a la présente loi
et, sauf preuve contraire, fait foi de son conte-
nu.

56. (1) Sous réserve des paragraphes (2) et
(3). le certificat ou le rapport censé signé par
I"analyste, ot il est déclaré que celui-ci a analy-
sé une chose visée par la présente loi et ou sont
donnés ses résultats, est admissible en preuve
dans les poursuites visant une infraction a la
présente loi et fait foi de son contenu sans qu’il
soit nécessaire de prouver I’authenticité de la
signature qui y est apposée ou la qualité offi-
cielle du signataire,

(2) Le certificat ou le rapport n’est admis en
preuve que si la partie qui entend le produire
donne a l'autre partie un préavis suffisant, ac-
compagné d’une copie du certificat ou du rap-
port.

(3) La partie contre laquelle est produit le
certificat ou le rapport peut, avec ’autorisation
du tribunal, exiger la présence de I'analyste
pour contre-interrogatoire.

57. Dans les poursuites visant une infraction
a la présente loi

a) la mention, sur I’emballage, selon la-
quelle celui-ci contient un produit du tabac
fait foi, sauf preuve contraire, de ce fait;

b) le nom ou I'adresse, sur I'emballage, cen-
sés étre le nom ou I'adresse de la personne
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(b) aname or address on a package purport-
ing to be the name or address of the person
by whom the tobacco product was manufac-
tured is, in the absence of evidence to the
contrary, proof that it was manufactured by
that person.

58. If an offender has been convicted of an
offence under this Act and the court is satisfied
that as a result of the commission of the offence
the offender acquired any monetary benefits or
that monetary benefits accrued to the offender,
the court may order the offender to pay, despite
the maximum amount of any fine that may oth-
erwise be imposed under this Act, an additional
fine in an amount equal to the court’s estima-
tion of the amount of those monetary benefits.

59. When the court is sentencing an offender
who has been convicted of an offence under
this Act, in addition to any other punishment
that may be imposed, the court may, having re-
gard to the nature of the offence and the cir-
cumstances surrounding its commission, make
an order having any or all of the following ef-
fects:

(@) prohibiting the offender from doing any
act or engaging in any activity that is likely
to result in the continuation or repetition of
the offence;

(b) prohibiting the offender from selling to-
bacco products for a period of not more than
one year, in the case of a subsequent offence
under section 8,9, 11, 12 or 29;

(¢) directing the offender to publish, in the
manner directed by the court, the facts relat-
ing to the commission of the offence;

(d) directing the offender to post any bond
or pay any amount of money into court that
will ensure compliance with an order made
pursuant to this section;

(e) directing the offender to compensate the
Minister, in whole or in part, for the cost of
any remedial or preventive action taken by or
caused to be taken on behalf of the Minister
as a result of the act or omission that consti-
tuted the offence; and

() directing the offender to pay an amount
for the purposes of conducting research into
any matters relating to tobacco products that
the court considers appropriate.

qui a fabriqué le produit du tabac fait foi,
sauf preuve contraire, de I'identité du fabri-
cant.

58. Le tribunal saisi d'une poursuite pour in-
fraction & la présente loi peut, s’il constate que
le contrevenant a tiré des avantages financiers
de la perpétration de celle-ci, lui infliger, en sus
du maximum prévu, une amende supplémen-
taire du montant qu'il juge égal a ces avan-
tages.

59. En sus de toute peine prévue par la pré-
sente loi et compte tenu de la nature de I’infrac-
tion et des circonstances de sa perpétration, le
tribunal peut, lors du prononcé de la sentence,
rendre une ordonnance imposant au contreve-
nant déclaré coupable tout ou partie des obliga-
tions suivantes:

a) s'abstenir de tout acte ou activité qui
pourrait entrainer la continuation de Iinfrac-
tion ou la récidive;

b) s’abstenir de vendre des produits du ta-
bac, et ¢e pour une période maximale d'un
an, en cas de récidive relativement a une in-
fraction aux articles 8, 9, 11, 12 ou 29;

¢) publier, en la forme qu’il précise, les faits
liés a la déclaration de culpabilité;

d) donner tel cautionnement ou déposer telle
somme d’argent en garantie de |'observation
d’une ordonnance rendue en vertu du présent
article;

¢) indemniser, en tout ou en partie, le mi-
nistre des frais exposés pour la prise des me-
sures, par celui-ci ou en son nom, découlant
des faits qui ont mené a la déclaration de
culpabilité;

N verser une somme d’argent destinée a per-
mettre les recherches sur les produits du ta-
bac qu’il estime indiquées.
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PART VII
AGREEMENTS

60. (1) The Minister may enter into agree-
ments with provinces or other bodies respecting
the administration and enforcement of this Act,
including the designation of provincial or other
officials and bodies as inspectors under this Act
and the appointment of federal officials as in-
spectors under provincial legislation in respect
of tobacco.

(2) The Minister may enter into equivalency
agreements with a province where there are in
force, under the laws of that province, provi-
sions that are equivalent to the provisions of
this Act.

(3) The Governor in Council may, on the
recommendation of the Minister, by order, de-
clare that certain provisions of this Act or the
regulations, other than those creating an abso-
lute prohibition, do not apply within a province
in which an equivalency agreement is in force.

(4) A copy of an equivalency agreement in
respect of which an order is made under sub-
section (3) must be tabled in Parliament within
fifteen days after the order is made.

PART VIII

CONSEQUENTIAL AMENDMENTS,
REPEALS AND COMING INTO FORCE
CONSEQUENTIAL AMENDMENTS

61. to 63. [Amendments]

REPEALS
64. and 65. [Repeals]

CoMinG INTO FORCE

‘66. (1) Subsections 24(2) and (3) come into
force on Octaber 1, 1998 or on any earlier day
that the Governor in Council may fix by order.

" [Note: Subsections 24(2) and (3) in force October 1,
1998 ]

(2) If a tobacco product-related brand ele-
ment was displayed, at any time between Jan-
uary 25, 1996 and April 25, 1997, in promo-
tional material that was used in the sponsorship
of an event or activity that took place in

PARTIE VII
ACCORDS

60. (1) Le ministre peut conclure des ac-
cords avec les provinces ou des organismes sur
I'exécution et le contrdle d'application de la
présente loi, y compris la désignation d’agents
de la province ou de I'organisme 4 titre d’ins-
pecteurs dans le cadre de la présente loi ou
d’agents fédéraux a titre d'inspecteurs dans le
cadre de la législation provinciale portant sur le
tabac,

(2) Le ministre peut conclure des accords
d’équivalence avec les provinces dont les lois
contiennent des dispositions essentiellement
comparables a celles de la présente loi.

(3) Le gouverneur en conseil peut par dé-
cret, sur recommandation du ministre, déclarer
que certaines dispositions de la présente loi ou
de ses réglements, sauf celles qui créent une in-
terdiction absolue, ne s’appliquent pas dans la
province ol un accord d’éguivalence est en vi-
gueur,

(4) Une copie de I’accord d’équivalence doit
étre déposée devant le Parlement dans les
quinze jours suivant sa prise.

PARTIE VIII

MODIFICATIONS CONNEXES,
ABROGATIONS ET ENTREE EN VIGUEUR

MODIFICATIONS CONNEXES
61. 4 63. [Modifications]

ABROGATIONS
64. et 65. [Abrogations]

ENTREE EN VIGUEUR

'66. (1) Les paragraphes 24(2) et (3) entrent
en vigueur le 1* octobre 1998 ou a toute date
antérieure fixée par décret.

° [Note: Paragraphes 24(2) et (3) en vigueur le 1 octobre
1998 ]

(2) Siun élément de marque d’un produit du
tabac a été utilisé entre le 25 janvier 1996 et le
25 avril 1997 sur du matériel relatif a la promo-
tion d’une manifestation ou activité qui a eu

Accords sur
I'exécution de la
o

Accords
d'équivalence

Décrets

Deépot devant le
Parlement

Paragraphes
24(2) et (3)

Application
reportée —
promotion avanl
le 25 avnl 1997
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Canada, subsections 24(2) and (3) do not apply
until

(a) October 1, 2000 in relation to the display
of a tobacco product-related brand element
in promotional material that is used in the
sponsorship of that event or activity or of a
person or entity participating in that event or
activity; and

() Octaber 1, 2003 in relation to the display
referred to in paragraph (a) on the site of the
event or activity for the duration of the event
or activity or for any other period that may
be prescribed.

(3) Subsections 24(2) and (3) apply begin-
ning on October 1, 2000 and ending on
September 30, 2003 to prohibit the furnishing
to the public, on the site of an event or activity
to which paragraph (2)(4) applies, of promo-
tional material that displays a tobacco product-
related brand element otherwise than in confor-
mity with subsection 24(2).

1997, c. 13,5 66, 1998, ¢ 38, 5.4

lieu au Canada, les paragraphes 24(2) et (3) ne
s'appliquent qu’a compter:

a) du 1% octobre 2000 quant & ['utilisation
d’un élément de marque d’un produit du ta-
bac sur du matériel relatif 4 la promotion de
la manifestation ou de I'activité, ou d’une
personne ou entité y participant;

b) du 17 octobre 2003 quant a |'utilisation
mentionnée 4 'alinéa a) sur les lieux de la
manifestation ou de ’activité, pour la durée
de celle-ci ou pour toute autre période prévue
par réglement.

(3) Les paragraphes 24(2) et (3) s’appliquent
du 1 octobre 2000 au 30 septembre 2003 pour
interdire, sur les lieux d’une manifestation ou
d'une activité a laquelle s’applique I’alinéa 25),
la fourniture au public de matériel de promo-
tion sur lequel figure un élément de marque
d'un produit du tabac, sauf en conformité avec
le paragraphe 24(2).

1997, ch. 13, art. 66, 1998, ch 38, art. 4

24

Matérie] de
promotion
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SCHEDULE
(Sections 5.1, 5.2, 7.1 and 23.1)

PROHIBITED ADDITIVES

Item

Column |

Additive

Column 2

Tobacco Product

4.1

Additives that have flavouring properties or that enhance flavour, in-
cluding

— additives identified as flavouring agents by the Joint FAO/
WHO Expert Committee on Food Additives in the Commit-
tee’s evaluations, as published from time to time in the WHO
Technical Report Series

— additives identified as Navouring substances by the Flavor and
Extract Manufacturers Association (FEMA) Expert Panel in 18
lists of GRAS (Generally Recognized as Safe) flavouring sub-
stances referred to as “GRAS 3" to “GRAS 24" and subsequent
GRAS lists, as published from time to time, if any

The following additives are excluded:

— benzoic acid (CAS 65-85-0) and its salts
butylated hydroxytoluene (CAS 128-37-0)

— carboxy methyl cellulose (CAS 9000-11-7)

- citric acid (CAS 77-92-9) and its salts

— ethanol (CAS 64-17-5)

— ethoxylated sorbitan monolaurate (CAS 9005-64-5)

- f{umaric acid (CAS 110-17-8)

— glycerol (CAS 56-81-5)

— guar gum (CAS 9000-30-0)

— menthol (CAS §9-78-1)

= [-menthol (CAS 2216-51-5)

— [=menthone (CAS 14073-97-3)

— n-propyl| acetate (CAS 109-60-4)

— paraffin wax (CAS 8002-74-2)

— propylene glycol (CAS 57-55-6)

— rosin glycerol ester (CAS 8050-31-5)

~ sodium acetate anhydrous (CAS 127-09-3)

— sodium alginate (CAS 9005-38-3)

— sorbic acid (CAS 110-44-1) and its salts

— triacetin (CAS 102-76-1)

— tributyl acetylcitrate (CAS 77-90-7)
Amino acids

Caffeine

Colouring agents, excluding those used to whiten paper or the filter or
to imitate a cork pattern on tipping paper

Colouring agents, excluding those used to whiten plug wrap paper, to
render tipping paper brown or bronze or to imitate a cork pattern on

tipping paper

25

Cigarettes, little cigars and blunt wraps

Cigarettes, little cigars and blunt wraps
Cigarettes, little cigars and blunt wraps

Cigarettes

Little cigars
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Column 1 Column 2
Item Additive Tobacco Product
4.2 Colouring agents Blunt wraps
5 Essential fatty acids Cigarettes, little cigars and blunt wraps
6. l Fruits, vegetables or any product obtained from the processing of a| Cigarettes, little cigars and blunt wraps
fruit or vegetable, excluding activated charcoal and starch
7. Glucuronolactone Cigareties, little cigars and blunt wraps
8. Probiotics Cigarettes, little cigars and blunt wraps
9, Spices, seasonings and herbs Cigarettes, little cigars and blunt wraps
10, Sugars and sweeteners, excluding starch Cigarettes, little cigars and blunt wraps
I1. Taurine Cigarettes, little cigars and blunt wraps
12. Vitamins Cigarettes, little cigars and blunt wraps
13 Mineral nutrients, excluding those necessar‘y to manufacture the to-| Cigarettes, little cigars and blunt wraps

bacco product

Note:  In column 1, “FAO™ means Food and Agriculture Orgamization of the United Nations, “WHO™ means World Health Organization; “CAS”™ means
Chemical Abstracls Service registry number,

2009,¢.27,5 17,
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ANNEXE
(articles 5.1, 5.2, 7.1 et 23.1)

ADDITIFS INTERDITS

Item

Colonne 1
Additif

Colonne 2

Produit du tabac

Additif qui a des propriétés aromatisantes ou qui rehausse 'ardme,
notamment :

— tout additif qualifié¢ d’aromatisant par le Comité mixte FAQ/
OMS d’experts des additifs alimentaires dans ses évaluations
publiées dans la version 4 jour de la Série de rapports tech-
niques de I'OMS

— tout additif qualifié de substance aromatisante par le comité
d’experts de I'association appelée Flavor and Extract Manufac-
turers Association (FEMA) dans ses listes, portant les numéros
3 4 24, de substances aromatisantes généralement reconnues in-
affensives ou dans ses listes publiées subséquemment, s'il vy en
a

Ne sont toutefois pas visés les additifs suivants:
— acide benzoique (CAS 63-85-0) et ses sels
= hydroxytoluéne butylé (CAS 128-37-0)
— carboxyméthyleellulose (CAS 2000-11-7)
— acide citrique (CAS 77-92-9) et ses sels
— éthanol (CAS 64-17-5)
— monolaurate de sorbitane éthoxylé (CAS 9005-64-5)
— acide fumarique (CAS 110-17-8)
- plycérol (CAS 56-81-5)
= pomme de guar (CAS 9000-30-0)
= menthol (CAS 89-78-1)
— l~menthol (CAS 2216-51-5)
- {-menthone (CAS 14073-97-3)
— ‘acétate de n-propyle (CAS 109-60-4)
— cire de paraffine (CAS 8002-74-2)
~ propyléne glycol (CAS 57-55-6)
— ester glycérique de la colophane (CAS 8050-31-5)
- acétate de sodium anhydre (CAS 127-09-3)
— alginate de sodium (CAS 9005-38-3)
- acide sorbique (CAS 110-44-1) et ses sels
— triacétine (CAS 102-76-1)
— acétylcitrate de tributyle (CAS 77-90-7)

Acides aminés
Caféine

Agents colorants, sauf ceux utilisés pour blanchir le papier ou le filtre

ou pour donner au papier de manchette I’aspect du liége

27

Cigarettes, petits cigares et feuilles d’enve-
loppe

Cigarettes, petits cigares et feuilles d’enve-
loppe

Cigarettes, petits cigares et feuilles d’enve-
loppe

Cigarettes
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Colonne 1 Colonne 2
ltem Additif Produit du tabac
4.1 Agents colorants, sauf ceux utilisés pour blanchir le papier de gai-| Petits cigares
nage, pour brunir ou bronzer le papier de manchette ou pour donner 4
ce dernier I'aspect du liége
4.2 Agents colorants Feuilles d'enveloppe
5. Acides gras essentiels Cigarettes, petils cigares et feuilles d’enve-
loppe
6. Fruits, légumes et fout produit obienu par leur transformation, sauf le| Cigarettes, petits cigares et feuilles d’enve-
charbon activé et I'amidon loppe
7. Glucuronalactone Cigarettes, petits cigares et feuilles d'enve-
loppe
8. Probiotiques Cigarettes, petits cigares et feuilles denve-
loppe
9 lépiccs. aromates et herbes Cigarettes, petits cigares el feuilles d'enve-
loppe
10. Sucres et édulcorants, saufl 'amidon Cigaretles, petits cigares el feuilles d’enve-
loppe
11, Taurine Cigaretles, petits cigares et feuilles d’enve-
loppe
12 Vitamines Cigarettes, petits cigares et feuilles d’enve-
loppe
13. Minéraux nutritifs, sauf ceux qui sont nécessaires 4 la fabrication du| Cigarettes, petits cigares et feuilles d’enve-
produit du tabac loppe

Note. Dans la colonne 1, « FAO » renvoie & I'Orgamisation des Nations Unies pour I'alimentation et 1'agriculture, « OMS »  1'Orgamsation mondiale de la
Santé et « CAS » se rapporte au numéro du service des résumés analytiques de chimie (Chemical Abstracts Service).

2009, ¢ch, 27, art. 17

28
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RELATED PROVISIONS DISPOSITIONS CONNEXES

— 1998, ¢. 38, 5. 2(2) — 1998, ch. 38, par. 2(2)

(2) Section 25 of the Act, as it read immediately before the com-
ing into force of subsection (1), continues to apply until October 1,
2003 in relation to the display, on a permanent facility, of a tobacco
product-related brand element that appeared on the facility on the day
on which this Act comes into force.

(2) L'article 25 de la méme loi, dans sa version antérieure a l'en-
irée en vigueur du paragraphe (1), s'applique jusqu'au 1* octobre
2003 quant a ['utilisation d'un élément de marque d'un produit du ta-
bac sur des installations permanentes, s'il y figurait 4 la date d'entrée
en vigueur de la présente loi.

29
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AMENDMENTS NOT IN FORCE

— 2009, ¢.27,5.7

7. The Act is amended by adding the following
after section 6:

6.1 Subject to the regulations, no manufacturer
shall manufacture or sell a tobacco product unless all
of the information required under section 6 that re-
lates 1o the product’s composition and ingredients is
submitted to the Minister.

— 2009, ¢. 27, 5. 16

16. The Act is amended by adding the follow-
ing after section 44:

44.1 Every manufacturer who contravenes section
6.1 is guilty of an offence and liable on summary
conviction to a fine not exceeding $50,000 or to im-
prisonment for a term not exceeding six months, or
to both.

MODIFICATIONS NON EN VIGUEUR

— 2009, ch. 27, art. 7

7. La méme loi est modifiée par adjonction,
aprés I'article 6, de ce qui suit:

6.1 Sous réserve des réglements, il est interdit au
fabricant de fabriquer ou de vendre un produit du ta-
bac & moins de transmettre au ministre les renseigne-
ments exigés sous le régime de larticle 6 qui portent
sur la composition et les ingrédients de ce produit,

— 2009, ch, 27, art. 16

16. La méme loi est modifiée par adjonction,
aprés I'article 44, de ce qui suit:

44.1 Le fabricant qui contrevient a I"article 6.1
commet une infraction et est passible, sur déclaration
de culpabilité par procédure sommaire, d'une
amende maximale de 50000 § et d’un emprisonne-
ment maximal de six mois, ou de I'une de ces peines.

30
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evidence

Inconsistencies
in regulations

OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (3) of the Legislation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister 1s deemed to be so published, unless the
contrary is shown.

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutory Instruments Act,
the original regulation or amendment prevails to the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012, Any
amendments that were not in force as of March 20,
2012 are set out at the end of this document under
the heading “Amendments Not in Force”.

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision et la codification des textes législalifs,

en vigueur le 1% juin 2009, prévoient ce qui
suit:

31. (1) Tout exemplaire d'une loi codifiée ou d'un
réglement codifié, publié par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cette loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir été ainsi publié, sauf
preuve contraire.

[]

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
textes réglementaires 'emportent sur les dispositions
incompatibles du réglement codifié publié par le mi-
nistre en vertu de la présente loi.

NOTE

Cette codification est & jour au 20 mars 2012, Toutes
modifications qui n'étaient pas en  vigueur
au 20 mars 2012 sont énoncées a la fin de ce docu-
ment sous le titre « Modifications non en vigueur ».

Codifications
comme élément
de preuve

Incompatibilité
— réglements
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Registration
SOR/2005-178

TOBACCO ACT

Cigarette Ignition Propensity Regulations

P.C.2005-1125 May 7, 2005

Whereas, pursuant to section 42.1 of the Tobacco Act',
the Minister of Health laid a copy of the proposed
Cigarette Ignition Propensity Regulations, in the an-
nexed form, before the House of Commons on Novem-
ber 30, 2004 and the House of Commons did not concur
in any report from a committee respecting the proposed
Regulations within the following thirty sitting days;

Therefore, Her Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to section 7 of the Tobacco Act, hereby
makes the annexed Cigarette Ignition Propensity Regu-
lations.

" 8.C. 1997, ¢c. 13

Enregistrement
DORS/2005-178 Le 7 juin 2005

LOI SUR LE TABAC

Réglement sur le potentiel incendiaire des cigarettes

C.P. 2005-1125 Le 7 juin 2005

Attendu que, conformément a ’article 42.1 de la Loi
sur le tabac', le ministre de la Santé a fait déposer le pro-
jet de réglement intitulé Reéglement sur le potentiel in-
cendiaire des cigarettes, conforme au texte ci-aprés, de-
vant la Chambre des communes le 30 novembre 2004 et
que celle-ci n'a donné son agrément a aucun rapport de
comité au sujet de ce projet dans les trente jours de
séance suivants,

A ces causes, sur recommandation du ministre de la
Santé et en vertu de 'article 7 de la Loi sur le tabac',
Son Excellence la Gouverneure générale en conseil
prend le Réglement sur le potentiel incendiaire des ciga-
rettes, ci-apres.

"L.C. 1997, ch. 13



CIGARETTE IGNITION PROPENSITY
REGULATIONS

INTERPRETATION

1. The following definitions apply in
these Regulations.

“brand” means all of the brand elements
that as a whole are used by a manufacturer
to identify to a consumer a tobacco product
made by the manufacturer that is a
cigarette. (marque)

“cigarette” means any roll or tubular con-
struction that contains tobacco, has a wrap-
per or cover made of paper and is con-
sumed through the inhalation of the
products of combustion. It does not include
a bidi, cigar, kretek or tobacco stick. (ciga-
retie)

APPLICATION

2. Every provision of these Regulations
that applies to a brand of cigarettes also ap-
plies to every size of that brand.

[GNITION PROPENSITY STANDARD

3. (1) Every manufacturer shall ensure
that the cigarettes of every brand that it
manufactures on or after October 1, 2005
burn their full length no more than 25% of
the time when tested on 10 layers of filter
paper using ASTM International method
E2187 — 04, dated July 1, 2004 and enti-
tled Standard Test Method for Measuring
the Ignition Strength of Cigarettes.

(2) Every manufacturer shall ensure that
each test is conducted on cigarettes of the
same brand.

REGLEMENT SUR LE POTENTIEL
INCENDIAIRE DES CIGARETTES

DEFINITIONS

1. Les définitions qui suivent s'ap-
pliquent au présent réglement.

«cigarette» S’entend de tout rouleau ou ar-
ticle de forme tubulaire qui contient du ta-
bac, dont I’enveloppe est faite de papier et
qui se consomme par inhalation des pro-
duits de combustion, & I'exclusion des ci-
gares, des bdtonnets de tabac, des bidis ou
des kreteks. (cigarette)

«marque» Les éléments de marque qui,
dans leur ensemble, sont utilisés par un fa-
bricant pour identifier auprés du consom-
mateur ceux de ses produits de tabac qui
sont des cigarettes. (brand)

APPLICATION

2. Les dispositions du présent réglement
qui s’appliquent a la marque de cigarettes
s’appliquent aussi a tout format de cette
marque.

NORME SUR LE POTENTIEL
INCENDIAIRE

3. (1) A compter du 1* octobre 2005, le
fabricant doit s’assurer que les cigarettes
de chacune des marques de cigarettes qu'il
fabrique se consument entiérement dans au
plus 25 % des cas lors d'essais effectués
sur 10 couches de papier filtre selon la mé-
thode E2187 — 04 de I’ASTM Internatio-
nal intitulée Standard Test Method for
Measuring the Ignition Strength of Ciga-
rettes, dans sa version du 17 juillet 2004,

(2) Le fabricant doit veiller 4 ce que

chaque essai soit réalisé sur des cigarettes
d’une seule marque a la fois.

Définitions

« cigaretie »
“cigareire”

« marque »
“hraned”

Appheation

Norme

Cigarettes d'une
méme marque
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COMING INTO FORCE ENTREE EN VIGUEUR
E‘c{rnmg nio 4. These Regulations come into force 4. Le présent réglement entre en vi-  Enwécen
e on the day on which they are registered.  gueur 4 la date de son enregistrement. naews
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Inconsistencies
in regulations

OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (3) of the Legislation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister is deemed to be so published, unless the
contrary is shown,

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutory Instruments Act,
the original regulation or amendment prevails to the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012, The
last amendments came intoe force on Jan-
vary 22, 2012, Any amendmenis that were not in
force as of March 20, 2012 are set out at the end of
this document under the heading “Amendments Not
in Force”,

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision et la codification des textes [dgislatifs,
en vigueur le 1 juin 2009, prévoient ce qui
suit:

31. (1) Toutexemplaire d'une loi codifiée ou d'un
réeglement codifié, publié¢ par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cette loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir été ainsi publié, sauf
preuve conltraire.

[-]

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
textes réglementaires |'emportent sur les dispositions
incompatibles du réglement codifi¢ publié par le mi-
nistre en vertu de la présente loi,

NOTE

Cette codification est 4 jour au 20 mars 2012, Les
derniéres modifications sont enfrées en vigueur
le 22 janvier 2012, Toutes modifications qui
n'étaient pas en vigueur au 20 mars 2012 sont
énoncées a la fin de ce document sous le titre « Mod-
ifications non en vigueur ».

Codifications
comme élément
de preuve

Incompatibilité
— réglements
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Registration
SOR/2011-178  September 22, 2011

TOBACCO ACT

Promotion of Tobacco Products and Accessories
Regulations (Prohibited Terms)

P.C.2011-926 September 22, 2011

Whereas, pursuant to section 42.1 of the Tebacco Act,
the Minister of Health laid a copy of the proposed Pro-
motion of Tobacco Products and Accessories Regula-
tions (Prohibited Terms), substantially in the annexed
form, before the House of Commons on June 9, 2011
and the House of Commons concurred on June 22, 2011
in a report from the Standing Committee on Health ap-
proving the proposed Regulations;

Therefore, His Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to section 33" of the Tobacca Act*, here-
by makes the annexed Promotion of Tobacco Products
and Accessories Regulations (Prohibited Terms).

' 8.C. 1997, ¢. 13
" 8.C. 1998, ¢c. 38,5.3

Enregistrement
DORS/2011-178 Le 22 septembre 2011

LOI SUR LE TABAC

Réglement sur la promotion des produits du tabac et
des accessoires (termes interdits)

C.P.2011-926 Le 22 septembre 2011

Attendu que, conformément a I'article 42.1 de la Lo/
sur le tabac*, la ministre de la Santé a fait déposer le pro-
jet de réglement intitulé Reéglement sur la promotion des
produits du tabac et des accessoires (termes interdits),
conforme en substance au texte ci-aprés, devant la
Chambre des communes le 9 juin 2011 et que celle-ci, le
22 juin 2011, a donné son agrément a un rapport du Co-
mité permanent de la santé approuvant le projet,

A ces causes, sur recommandation de la ministre de la
Santé et en vertu de |'article 33 de la Loi sur le tabac,
Son Excellence le Gouverneur général en conseil prend
le Réglement sur la promotion des produits du tabac et
des accessoires (termes interdils), ci-apres.

*L.C. 1997, ch. 13
"L.C. 1998, ch. 38, art. 3
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PROMOTION OF TOBACCO
PRODUCTS AND ACCESSORIES
REGULATIONS (PROHIBITED

TERMS)

INTERPRETATION

1. In these Regulations, “cigarette” in-
cludes any roll or tubular construction that
contains tobacco and is intended for smok-
ing, other than a bidi, cigar, kretek or to-
bacco stick.

AFPLICATION

2. The prohibitions in these Regulations
that apply with respect to the terms “light”
and “mild” also apply with respect to

(a) any variations in the spelling of
those terms as well as the spelling of
other parts of speech and grammatical
forms of those terms; and

(b) any modifiers of those terms, includ-
ing “extra” and “ultra”, as well as any
abbreviation of those terms or modifiers.

PROMOTION

GENERAL

3. (1) A person must not promote a bi-
di, cigarette, kretek, little cigar or tobacco
stick or cigarette tobacco, cigarette papers,
tubes or filters if the tobacco product dis-
plays the term “light” or *mild” or promote
such a tobacco product by affixing to it the
term “light” or “mild”,

(2) A person must not promote a bidi,
cigarette, kretek, little cigar or tobacco
stick or cigarette tobacco, cigarette papers,
tubes or filters if the package of the tobac-
co product displays the term “light” or
“mild”.

(3) A person must not promote

REGLEMENT SUR LA PROMOTION
DES PRODUITS DU TABAC ET
DES ACCESSOIRES (TERMES
INTERDITS)

DEFINITION

1. Dans le présent réglement, est assimi-
I¢ a une cigarette tout rouleau ou article de
forme tubulaire contenant du tabac, destiné
a étre fumé et qui n'est pas un cigare, un
béitonnet de tabac, un bidi ou un kretek.

APPLICATION

2, Les interdictions qui s’appliquent aux
termes « léger » et « doux » dans le présent
réglement s'appliquent également aux élé-
ments suivants:

a) toute graphie de ces termes ainsi que
les termes de méme famille;

b) leurs déterminants — notamment
« extra » et « ultra » — ainsi que tout
signe abréviatif de ces termes ou déter-
minants.

PROMOTION

DISPOSITION GENERALE

3. (1) Nul ne peut faire la promotion de
bidis, cigarettes, kreteks, bitonnets de ta-
bac, petits cigares, tabac a cigarettes, tubes,
papiers ou filtres a cigarettes, si 'un ou
"autre des termes « léger » ou « doux » fi-
gure sur le produit du tabac en cause, ni en
faire la promotion par I’apposition sur ce-
lui-ci de ['un ou ["autre terme.,

(2) Nul ne peut faire la promotion de bi-
dis, cigarettes, kreteks, bitonnets de tabac,
petits cigares, tabac a cigareftes, tubes, pa-
piers ou filtres a cigarettes sur I'emballage
desquels figure I'un ou 'autre des termes
« léger » ou « doux ».

(3) Nul ne peut faire la promotion:

Cigarette

Ponée des
interdictions

Promotion
restreinte —
produit

Promotion
restremte —
emballage du
produit

Promotion
restreinte —
Accessgile
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(a) an accessory that displays a brand
element of a bidi, cigarette, kretek, little
cigar or tobacco stick or cigarette tobac-
co, cigarette papers, tubes or filters if
that accessory displays the term *light”
or “mild”; or

(b) a bidi, cigarette, kretek, little cigar
or tobacco stick or cigarette tobacco,
cigarette papers, tubes or filters by affix-
ing to an accessory a brand element of
such a tobacco product if that accessory
displays the term “light” or “mild”.

ADVERTISING

4. A person must not promote a bidi,
cigarette, kretek, little cigar or tobacco
stick, or cigarette tobacco, cigarette papers,
tubes or filters by using the term “light™ or
“mild” in an advertisement of the tobacco
product.

PACKAGING

5. A person must not package a bidi,
cigarette, kretek, little cigar or tobacco
stick or cigarette tobacco, cigarette papers,
tubes or filters, or have the tobacco product
packaged by a third party, in a package that
displays the term “light” or “mild”.

SALE

6. A person must not sell an accessory
that displays a brand element of a bidi,
cigarette, kretek, little cigar or tobacco
stick or cigarette tobacco, cigarette papers,
tubes or filters if that accessory displays
the term “light” or “mild™.

a) d’accessoires sur lesquels figure I'un
ou l'autre des termes « léger » ou
« doux » et qui portent tout élément de
marque de bidis, cigarettes, kreteks,
batonnets de tabac, petits cigares, tabac
cigarettes, tubes, papiers ou filtres a ci-
garettes;

b) de bidis, cigarettes, kreteks, béton-
nets de tabac, petits cigares, tabac a ci-
garettes, tubes, papiers ou filtres a ciga-
rettes par I’apposition de tout élément de
marque sur un accessoire qui porte 1'un
ou 'autre de ces termes.

ANNONCES

4. Nul ne peut faire la promotion de bi-
dis, cigarettes, kreteks, bdtonnets de tabac,
petits cigares, tabac a cigarettes, tubes, pa-
piers ou filtres a cigarettes s'il utilise I'un
ou ["autre des termes « léger » ou « doux »
dans la publicité du produit du tabac en
cause.

EMBALLAGE

5. Nul ne peut emballer ou faire embal-
ler des bidis, cigarettes, kreteks, bétonnets
de tabac, petits cigares, du tabac a ciga-
rettes, des tubes, papiers ou filtres a ciga-
rettes dans un emballage sur lequel figure
I'un ou 'autre des termes « léger » ou
« doux ».

VENTE

6. Nul ne peut vendre d’accessoires sur
lesquels figure I'un ou I'autre des termes
« léger » ou « doux » et qui portent tout
élément de marque de bidis, cigarettes, kre-
teks, batonnets de tabac, petits cigares, ta-
bac a cigarettes, tubes, papiers ou filtres a
cigarettes.

Publicite
resireinte —
produit

Emballage
restreint —
produil

Vente restreinte
— Accessnire
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DiSPLAYING AT RETAIL

7. (1) A person must not display, at re-
tail, a bidi, cigarette, kretek, little cigar or
tobacco stick or cigarette tobacco, cigarette
papers, tubes or filters if the term “light” or
“mild” is displayed on the tobacco product.

(2) A person must not display, at retail,
an accessory that displays a brand element
of a bidi, cigarette, kretek, little cigar or to-
bacco stick or cigarette tobacco, cigarette
papers, tubes or filters if that accessory dis-
plays the term “light” or “mild".

COMING INTO FORCE

8. (1) Subject to subsection (2), these
Regulations come into force on the day on
which they are registered.

(2) Sections 6 and 7 come into force on
the day that is four months after the day on
which these Regulations are registered.

ExprosiTioN

7. (1) Nul ne peut exposer, dans un éta-
blissement de vente au détail, de bidis, ci-
garettes, kreteks, batonnets de tabac, petits
cigares, tabac a cigarettes, tubes, papiers
ou filtres a cigarettes si I'un ou 'autre des
termes « léger » ou « doux » figure sur le
produit du tabac en cause.

(2) Nul ne peut exposer, dans un éta-
blissement de vente au détail, d’accessoires
sur lesquels figure I'un ou l'autre des
termes « léger » ou « doux » et qui portent
tout élément de marque de bidis, cigarettes,
kreteks, batonnets de tabac, petits cigares,
tabac a cigarettes, tubes, papiers ou filtres a
cigarettes,

ENTREE EN VIGUEUR

8. (1) Sous réserve du paragraphe (2),
le présent réglement entre en vigueur a la
date de son enregistrement.

(2) Les articles 6 et 7 entrent en vigueur
quatre mois aprés la date de I'enregistre-
ment du présent réglement.

Exposition
restreinie —
praduit

Expesition
restremte —
accessoire

Enregistrement

Aprés
unrcp.istrcmenl
— 4 mais
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OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (3) of the Legislation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister is deemed to be so published, unless the
contrary is shown.

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutory Instruments Act,
the original regulation or amendment prevails to the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012. Any
amendments that were not in force as of March 20,
2012 are sel out al the end of this document under
the heading “Amendments Not in Force™,

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision et la codification des textes législatifs,

en vigueur le 1% juin 2009, prévoient ce qui
suit:

31. (1) Tout exemplaire d'une loi codifiée ou d'un
reglement codifié, publié par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cetie loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir été ainsi publié, sauf
preuve contraire.,

[-]

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
lextes réglementaires 'emportent sur les dispositions
incompatibles du réglement codifié publié par le mi-
nistre en vertu de la présente loi,

NOTE

Cette codification est & jour au 20 mars 2012, Toutes
modifications qui  n'étaient  pas en vigueur
au 20 mars 2012 sont énoncées a la fin de ce docu-
ment sous le titre « Modifications non en vigueur »,
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— réglements
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Registration
SOR/99-93 February 11, 1999

TOBACCO ACT

Tobacco (Access) Regulations

P.C. 1999-197 February 11, 1999

Whereas, pursuant to section 42.1 of the Tobacco Act,
the Minister of Health laid a copy of the proposed To-
bacco (Access) Regulations, in the annexed form, before
the House of Commons on June 3, 1998 and the House
of Commons did not concur in any report from a com-
mittee respecting the proposed regulations within the
following thirty sitting days:

Therefore, His Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to section 14 of the Tobacco Acr, here-
by makes the annexed Tobacco (Aceess) Regulations.

; SC 19;37, c. 13

Enregistrement
DORS/99-93 Le 11 février 1999

LOI SUR LE TABAC

Réglement sur le tabac (accés)

C.P. 1999-197 Le 11 février 1999

Attendu que, conformément a ’article 42.1 de la Loi
sur le tabac', le ministre de la Santé a fait déposer le pro-
jet de reglement intitulé Réglement sur le tabac (accés)
conforme au texte ci-aprés, devant la Chambre des com-
munes le 3 juin 1998 et que celle-ci n’a donné son agré-
ment a aucun rapport de comité au sujet de ce projet
dans les trente jours de séance suivants,

A ces causes, sur recommandation du ministre de la
Santé et en vertu de I'article 14 de la Loi sur le tabac’,
Son Excellence le Gouverneur général en conseil prend
le Réglement sur le tabac (accés), ci-aprés.

"L.C. 1997, ¢h. 13



TOBACCO (ACCESS) REGULATIONS

INTERPRETATION
1. In these Regulations, “Act” means the Tobacco
Act.
PROOF OF AGE

2. Only the following documentation may be used to
verify the age of a person for the purposes of subsection
8(2) of the Act:

(a) adriver’s licence,;
(b) a passport;

(¢) a certificate of Canadian citizenship that contains
the person’s photograph;

(d) a Canadian permanent resident document;
(e) a Canadian Armed Forces identification card; or
(/) any other documentation that

(i) is issued by a federal or provincial authority or a
foreign government, and

(ii) contains the person’s photograph, date of birth
and signature,

SELF-SERVICE

3. The following persons are exempt from the appli-
cation of section 11 of the Act:

(a) a manufacturer or wholesaler who sells tobacco
products to persons other than consumers at a location
to which consumers do not have access; and

(b) aretailer who sells tobacco products at a duty free
shop as defined in subsection 2(1) of the Cusroms Aet.

SIGNS PROHIBITING SALES TO MINORS POSTED
AT RETAIL

4. (1) Subject to subsection (2), every sign to be
posted by a retailer at a retail establishment pursuant to
section 9 of the Act must

REGLEMENT SUR LE TABAC (ACCES)

DEFINITION
1. Dans le présent réglement, «Loi» s’entend de la
Loi sur le tabac.
PREUVE D'AGE

2. Seuls les documents suivants peuvent servir a
prouver I’dge d’une personne aux fins du paragraphe
8(2)dela Loi:

a) un permis de conduire;
b) un passeport;

¢) un certificat de citoyenneté canadienne portant sa
photographie;

d) un document de résident permanent canadien;

e) une carte d'identité des Forces armées cana-
diennes;

/) tout autre document :

(i) qui a été délivré par une autorité fédérale ou
provinciale ou par un gouvernement étranger,

(ii) sur lequel apparaissent sa photographie, sa date
de naissance et sa signature.

LIBRE-SERVICE

3. Les personnes suivantes sont exemptées de 1"appli-
cation de I'article 11 de la Loi:

@) le fabricant ou le grossiste qui vend des produits de
tabac a des personnes autres que les consommateurs
dans un endroit auquel ceux-ci n'ont pas acces;

b) le détaillant qui vend des produits de tabac dans
une boutique hors taxes au sens du paragraphe 2(1) de
la Loi sur les douanes.

AFFICHES INTERDISANT LA VENTE AUX
MINEURS DANS LES ETABLISSEMENTS DE
VENTE AU DETAIL

4. (1) Sous réserve du paragraphe (2), toute affiche
que place le détaillant dans son établissement conformé-
ment a 'article 9 de la Loi doit:
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(a) have a total surface area of not less than 600 cm’
and minimum dimensions of 20 ¢cm by 30 cm;

(b) display the following message:

“It is prohibited by federal law to provide tobacco
products to persons under 18 vears of age. Il est in-
terdit par la loi fédérale de fournir des produits du
tabac aux personnes dgées de moins de 18 ans.”;

(c) display the message set out in paragraph (b) in
such a manner that the message is

(i) legible,

(i1) centred on the sign,

(iil) in black Helvetica Bold type on a white back-
ground,

(iv) in type of such size that the message occupies
not less than 30 per cent and not more than 40 per
cent of the total surface area of the sign,

(v) displayed using upper-case lettering for the first
letter of the message in each official language and
lower-case lettering for the remainder of the mes-
sage, and

(vi) surrounded by a red border along the edges of
the sign that has a thickness of not less than 1 cm
and not more than 1.5 cm; and

(d) be posted

(i) in such a manner that the sign is conspicuous
and not obstructed from view, and

(i) at every location in the retail establishment
where tobacco products are furnished.

(2) A retailer is exempt from the application of sec-

tion 9 of the Act if the retailer carries on business in a

province in which provincial legislation

(a) prohibits the sale of tobacco products to persons
under a specified age that is eighteen years of age or
greater; and

(b) requires the posting of notices to that effect in re-
tail establishments that sell tobacco products.

@) avoir une superficie totale d’au moins 600 cm? et
des dimensions minimales de 20 ¢cm sur 30 cm;

b) comporter le message suivant:

« Il est interdit par la loi fédérale de fournir des pro-
duits du tabac aux personnes dgées de moins de 18
ans, It is prohibited by federal law to provide tobac-
co products to persons under 18 years of age, »;

c) présenter le message prévu a I’alinéa b) de fagon:
(i) qu’il soit lisible,
(ii) qu’il soit centré sur |'affiche,

(iii) qu’il apparaisse en caractéres noirs gras Helve-
tica sur fond blanc,

(iv) qu’il soit en caractéres d’une taille telle qu’il
occupe au moins 30 pour cent et au plus 40 pour
cent de la superficie totale de I'affiche,

(v) que la premiére lettre du texte dans chaque
langue officielle soit une majuscule, les autres
lettres étant des minuscules,

(vi) qu’il soit encadré d'une bordure rouge d’au
moins 1 em et d’au plus 1,5 cm d’épaisseur qui
longe les cdtés de 'affiche;

d) étre placée:
(1) de fagon 4 étre bien en vue et non cachée,

(ii) dans chaque endroit de 1’établissement ol des
produits du tabac sont fournis.

(2) Est exempté de I’application de 'article 9 de la

Loi le détaillant qui exploite une entreprise dans une pro-
vince ol une loi provinciale:

a) interdit la vente de produits du tabac a des per-
sonnes n'ayant pas atteint I’age qui y est précisé, non
inférieur a 18 ans,

b) exige Iaffichage d’avis a cet effet dans les établis-
sements de détail qui vendent des produits du tabac.
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REPEAL ABROGATION
5. The Tobacco Sales to Young Persons Regula- 5. Le Réglement sur la vente du tabac aux jeunes'
tions' are repealed. est abrogé,
COMING INTO FORCE ENTREE EN VIGUEUR
6. These Regulations come into force on the day on 6. Le présent réglement entre en vigueur a la date
which they are registered. de son enregistrement.
' SOR/94-163 ' DORS/94-163
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OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (3) of the Legislation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister is deemed to be so published, unless the
contrary is shown.

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutorv Instruments Act,
the original regulation or amendment prevails to the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012. Any
amendments that were not in force as of March 20,
2012 are set out at the end of this document under
the heading “Amendments Not in Force”

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision et la codification des textes législatifs,

en vigueur le 1% juin 2009, prévoient ce qui
suit:

31. (1) Tout exemplaire d'une loi codifiée ou d'un
réglement codifié, publié par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cette loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir été ainsi publié, sauf
preuve contraire,

[

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
textes réglementaires 'emportent sur les dispositions
incompatibles du reglement codifié publié par le mi-
nistre en vertu de la présente loi.

NOTE

Cette codification est a jour au 20 mars 2012, Toutes
modifications qui  n'étaient pas en  vigueur
au 20 mars 2012 sont énoncées a la fin de ce docu-
ment sous le titre « Modifications non en vigueur ».
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~ Registration
SOR/99-94  February 11, 1999

TOBACCO ACT
Tobacco (Seizure and Restoration) Regulations

P.C. 1999-198 February 11, 1999

Whereas, pursuant to section 42.1 of the Tobacco Aer,
the Minister of Health laid a copy of the proposed To-
bacco (Seizure and Restoration) Regulations, in the an-
nexed form, before the House of Commons on June 3,
1998 and the House of Commons did not concur in any
report from a committee respecting the proposed regula-
tions within the following thirty sitting days;

Therefore, His Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to section 42 of the Tobacco Act', here-
by makes the annexed Tobacco (Seizure and Restora-
tion) Regulations.

*8.C.1997,c 13

Enregistrement
DORS/99-94 Le 11 février 1999

LOI SUR LE TABAC

Réglement sur le tabac (saisie et restitution)

C.P. 1999-198 Le 11 février 1999

Attendu que, conformément a ’article 42.1 de la Loi
sur le tabac®, 1e ministre de la Santé a fait déposer le pro-
jet de réglement intitulé Reéglement sur le tabac (saisie et
restitution), conforme au texte ci-aprés, devant la
Chambre des communes le 3 juin 1998 et que celle-ci
n’a donné son agrément a aucun rapport de comité au su-
jet de ce projet dans les trente jours de séance suivants,

A ces causes, sur recommandation du ministre de la
Santé et en vertu de Iarticle 42 de la Loi sur le tabac’,
Son Excellence le Gouverneur général en conseil prend
le Réeglement sur le tabac (saisie et restitution), ci-aprés.

"L.C. 1997, ch. 13



TOBACCO (SEIZURE AND RESTORATION)
REGULATIONS

INTERPRETATION

L. In these Regulations, “Act” means the Tobacco
Aet.

SEIZURE

2. When an inspector seizes a tobacco product or oth-
er thing pursuant to subsection 39(1) of the Act, the in-
spector shall provide its owner or the person in charge of
the place from which it was seized with a copy of these
Regulations and of section 40 of the Act.

APPLICATION FOR RESTORATION

SERVICE OF NOTICE

3. A notice referred to in subsection 40(1) of the Act
shall be served by registered mail on the Minister at Ot-
tawa or on the regional manager of the Health Protection
Branch, Department of Health, in the region in which the
seizure occurred at least 15 clear days before the day on
which the application for an order of restoration is to be
made to the provincial court judge.

CONTENTS OF NOTICE

4. A notice referred to in subsection 40(1) of the Act
must specify

(a) the provincial court judge to whom the applica-
tion for an order of restoration is to be made:

(b) the time when and the place where the application
is to be heard:

(¢) the tobacco product or other thing seized in re-
spect of which the application is to be made; and

(d) the evidence on which the applicant intends to re-
ly to establish that the applicant is entitled to posses-
sion of the product or other thing seized in respect of
which the application is to be made,

COMING INTO FORCE

5. These Regulations come into force on the day on
which they are registered.

REGLEMENT SUR LE TABAC (SAISIE ET
RESTITUTION)
DEFINITION

1. Dans le présent réglement, «Loi» s’entend de la
Loi sur le tabac,

SAISIE

2. L'inspecteur qui saisit toute chose — notamment
un produit du tabac — conformément au paragraphe
39(1) de la Loi donne au propriétaire de la chose ou au
responsable du lieu ol la chose est saisie une copie du
présent réglement ainsi qu’une copie de Iarticle 40 de la
Loi.

DEMANDE DE RESTITUTION

SIGNIFICATION DU PREAVIS

3. Le préavis prévu au paragraphe 40(1) de la Loi est
signifié par courrier recommandé au ministre a Ottawa,
ou au gestionnaire régional de la Direction générale de la
protection de la santé, ministére de la Santé, de la région
ou la saisie a eu lieu, au moins 15 jours francs avant la
date de présentation de la demande d’ordonnance de res-
titution a un juge d'une cour provinciale,

TENEUR DU PREAVIS

4. Le préavis prévu au paragraphe 40(1) de la Loi
précise ce qui suit:

a) le nom du juge de la cour provinciale a qui la de-
mande sera présentée;

b) les date, heure et lieu de 1’audition de la demande;
¢) la chose saisie qui fait I'objet de la demande;

d) les éléments de preuve sur lesquels le demandeur
entend fonder son droit a la possession de la chose sai-
sie.

ENTREE EN VIGUEUR

5. Le présent réglement entre en vigueur a la date de
son enregistrement.
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Subsections 31(1) and (3) of the Legislation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister is deemed to be so published, unless the
contrary is shown,

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutory Instruments Act,
the original regulation or amendment prevails to the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012. The
last amendments came into force on Septem-
ber 22, 2011. Any amendments that were not in
force as of March 20, 2012 are set out at the end of
this document under the heading “Amendments Not
in Force”,

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision e! la codification des textes législatifs,

en vigueur le 1 juin 2009, prévoient ce qui
suit;

31. (1) Tout exemplaire d'une loi codifiée ou d'un
réglement codifié, publié par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cette loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir éi¢ ainsi publié, sauf
preuve contraire.

[.]

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
iextes réglementaires I'emportent sur les dispositions
incompatibles du réglement codifié publié par le mi-
nistre en vertu de la présente loi,

NOTE

Cette codification est a jour au 20 mars 2012. Les
derniéres modifications sont entrées en vigueur
le 22 septembre 2011. Toutes modifications qui
n'étaient pas en vigueur au 20 mars 2012 sont
énoncées 2 la fin de ce document sous le titre « Mod-
ifications non en vigueur »,
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Registration
SOR/2000-272  June 26, 2000

TOBACCO ACT

Tobacco Products Information Regulations

P.C.2000-1039 June 21, 2000

Whereas, pursuant to section 42.1 of the Tobacco Act',
the Minister of Health laid a copy of the proposed 7To-
bacco Products Information Regulations, substantially in
the annexed form, before the House of Commons on
May 12, 2000 and the House of Commons concurred on
June 8, 2000 in a report from the Standing Committee on
Health approving the proposed Regulations;

Therefore, Her Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to sections 17 and 33 of the Tobacco
Act, hereby makes the annexed Tobacco Products Infor-
mation Regulations.

*8.C. 1997, ¢. 13

Enregistrement
DORS/2000-272  Le 26 juin 2000

LOI SUR LE TABAC

Réglement sur I'information relative aux produits du
tabac

C.P.2000-1039 Le 21 juin 2000

Attendu que, conformément a I'article 42.1 de la Loi
sur le tabac’, le ministre de la Santé a fait déposer le pro-
jet de réglement intitulé Réglement sur l'information re-
lative aux produits du tabac, conforme en substance au
texte ci-aprés, devant la Chambre des communes le
12 mai 2000 et que celle-ci, le 8 juin 2000, a donné son
agrément a un rapport du Comité permanent de la santé
approuvant le projet,

A ces causes, sur recommandation du ministre de la
Santé et en vertu des articles 17 et 33 de la Loi sur le ta-
bac*, Son Excellence la Gouverneure générale en conseil
prend le Réglement sur l'information relative aux pro-
duits du tabac, ci-aprés.

P LG 1997, ¢h. 13
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TOBACCO PRODUCTS
INFORMATION REGULATIONS

INTERPRETATION

1. The definitions in this section apply
in these Regulations.

“Act” means the Tobacco Act.

“brand” means all of the brand elements
that as a whole are used by a manufacturer
to identify to a consumer a tobacco product
made by the manufacturer.

“carton” means a package that contains
two or more packages of a tobacco prod-
uct, other than a tube, a filter or cigarette
paper.

“cigar” means a roll or tubular construction
intended for smoking, other than a little
cigar, that contains a filler composed of
natural or reconstituted tobacco, and that
has a wrapper, or a wrapper and a binder,

composed of natural or reconstituted tobac-
co.

“cigarette” [Repealed, SOR/2011-179, 5. 1]

“equivalent  unit” SOR/

2011-179, 5. 1]

[Repealed,

“health information™ means the informa-
tion set out in Part 4 of the source docu-
ment, but does not include the attribution
of that information to its source as provid-
ed for in subsection 4(1).

“health warning” means

(a) in respect of cigarette tobacco,
kreteks, leaf tobacco and tobacco sticks,
the warnings that are set out in Part 1 of
the source document;

(b) in respect of pipe tobacco, other
than pipe tobacco described in subsec-
tion 6(1), the warnings that are set out in
Part 2 of the source document;

REGLEMENT SUR L'INFORMATION
RELATIVE AUX PRODUITS DU
TABAC

DEFINITIONS

1. Les définitions qui suivent s’ap-
pliquent au présent réglement.

wcartouche» Emballage renfermant au
moins deux paquets de produits du tabac
autres que des tubes, papiers ou filtres a ci-
garette.

«cigare» Rouleau ou article de forme tu-
bulaire, autre qu’un petit cigare, destiné a
étre fumé, composé d’une tripe faite de ta-
bac naturel ou reconstitué et soit d’une
cape, soit d'une cape et d’une sous-cape,
faites de tabac naturel ou reconstitué.

«cigarette» DORS/2011-179,

art. 1]

[Abrogée,

«constituant toxique» Constituant toxique
figurant a la colonne 1 de 'annexe 2.

«document source» Le document du mi-
nistére de la Santé intitulé Mises en garde
et information de santé pour les produits
du tabac, dans sa version du 12 mai 2000,
tel qu’il a été modifié le 30 mars 2007.

«eémission toxique» [Abrogée, DORS/

2011-179, art. 1]

« fabricant» Ne vise pas le particulier ou
I’entité qui ne fait qu’emballer ou distri-
buer des produits du tabac pour le compte
d'un fabricant.

«fumée principale» DORS/

2011-179, art. 1]

«information de santé» L'information fi-
gurant a la partie 4 du document source, a
I'exclusion de la mention de la source de
cette information prévue au para-
graphe 4(1),

[Abrogée,

«Loi» La Loi sur le tabac.

Définitions
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(c) in respect of pipe tobacco cigars de-
scribed in section 6, the warnings that
are set out in Part 3 of the source docu-
ment; and

(d) in respect of bidis, chewing tobacco
and snuff, the warnings that are set out
in subsections 5(4) to (6).

This definition does not include the attribu-
tion of those warnings to their source as
provided for in subsection 4(1).

“identical products” means tobacco prod-
ucts that

(@) contain identical ingredients;

(b) are manufactured in an identical
manner;

(¢) have identical dimensions; and

(d) perform in an identical manner un-
der the same testing conditions.

“kit” means a package that includes any of
the following tobacco products together
with another tobacco product, which prod-
ucts are intended to be assembled by a con-
sumer for their use:

(a) [Repealed, SOR/2011-179, s. 1]
(b) cigarette tobacco;

(¢) leaf tobacco;

(d) cigars;

(e) pipe tobacco;

(/) tobacco sticks;

(g) chewing tobacco;

(h) snuff;

(i) kreteks; or

(/) bidis.

“mainstream smoke”

2011-179,s. 1]

[Repealed, SOR/

«marque» Les éléments de marque qui,
dans leur ensemble, sont utilisés par un fa-
bricant pour identifier auprés du consom-
mateur I'un de ses produits du tabac.

«mise en garde »

a) Dans le cas des bitonnets de tabac,
des kreteks, du tabac a cigarettes et du
tabac en feuilles, tout message figurant a
la partie 1 du document source;

b) dans le cas du tabac a pipe, autre que
celui visé au paragraphe 6(1), tout mes-
sage figurant a la partie 2 du document
source;

¢) dans le cas du tabac a pipe et des ci-
gares visés a I’article 6, tout message fi-
gurant a la partie 3 du document source;

d) dans le cas des bidis, du tabac a
mécher et du tabac a priser, tout message
figurant aux paragraphes 5(4) a (6).

La présente définition exclut la mention de
la source de la mise en garde prévue au pa-
ragraphe 4(1).

«principale surface exposéen» S’agissant
d’un paquet, d'une cartouche ou d’une
trousse :

@) si au moins deux cdtés ou surfaces
d’égale superficie, a I’exclusion du des-
sus et du dessous, sont susceptibles
d’étre exposés ou visibles dans les
conditions normales ou habituelles de
vente ou d’utilisation, la superficie totale
de chacun de deux de ces cbtés ou sur-
faces, y compris les cotés du couvercle
ou du dessus lorsque ces cotés font par-
tie des cotés du paquet, de la cartouche
ou de la trousse;

b) si les cotés sont de dimensions diffé-
rentes, chacune des moitiés de la surface
totale du plus grand cété;

“ marquc »
“hrand"

« mise en
garde »
“health
warning"

« principale
surface

exposée »
“principal
display surface"
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“manufacturer” does not include an indi-
vidual or entity that only packages or only
distributes tobacco products on behalf of a
manufacturer.

“principal display surface”, means

(a) in the case of a package, carton or
kit that has at least two equal sized sides
or surfaces, other than the top and bot-
tom, that may be displayed or visible un-
der normal or customary conditions of
sale or use, the area of each of two of
those sides or surfaces, including the
sides of any lid or cover if those sides
are part of the sides of the package, car-
ton or kit;

(b) in the case of a package, carton or
kit that has sides of more than one size,
the area of each half of the total area of
its largest side;

(¢) in the case of a package, carton or
kit that has a lid or flap that is the part of
the package, carton or kit displayed or
visible under normal or customary con-
ditions of sale or use, the area of each
half of the total area of the top surface of
the lid or flap; and

(d) in the case of a package, carton or
kit that does not have a particular side or
surface that is predominantly displayed
or visible under normal or customary
conditions of sale or use, any two por-
tions that each occupy 40% of the total
surface area of the package, carton or kit
and that can be displayed or visible un-
der normal or customary conditions of
sale or use, excluding, where applicable,
the top surface of any lid, but including
the side of the lid if the side is a part of
the side of the package, carton or kit.

¢) sile couvercle ou le rabat est la partie
exposée ou visible dans les conditions
normales ou habituelles de vente ou d’u-
tilisation, chacune des moitiés de la su-
perficie totale de la surface supérieure
du couvercle ou du rabat;

d) si aucun coté ou surface en particu-
lier n’est exposé ou visible de fagon pré-
dominante dans les conditions normales
ou habituelles de vente ou d’utilisation,
chacune de deux portions quelconques
occupant respectivement 40 % de la sur-
face totale du paquet, de la cartouche ou
de la trousse, a I'exclusion de la surface
extérieure du couvercle, le cas échéant,
mais y compris les cétés du couvercle
lorsque ces cotés font partie des cotés du
paquet, de la cartouche ou de la trousse,
a la condition que ces 40 % puissent étre
exposés ou visibles dans les conditions
normales ou habituelles de vente ou d'u-
tilisation.

«produits identiques» Produits du tabac
qui, a la fois:

@) contiennent les mémes ingrédients;
b) sont fabriqués de la méme maniére;
¢) ont un format identique;

d) donnent des résultats identiques dans
les mémes conditions d’essai.

«tiroiry La partie coulissante qui s’insére
dans un paguet a coulisse.

«trousse» Emballage qui regroupe I'un des
produits du tabac ci-aprés et un autre pro-
duit du tabac, lesquels sont destinés a étre
assemblés par le consommateur pour son
utilisation::

a) [Abrogé, DORS/2011-179, art. 1]

b) tabac a cigarettes;

« produts
identiques »
“identical
products”

« uroir »
velide”

<« (rousse »
kit
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“slide” means the sliding portion of a slide
and shell package.

“source document” means the document
entitled Health Warnings and Information

for Tobacco Products, published by the

Department of Health, dated May 12,
2000, as amended on March 30, 2007.

“toxic constituent” means a toxic con-
stituent listed in column 1 of Schedule 2,

“toxic  emission” SOR/

2011-179,s. 1]

“type of package” includes each size of the
following types of packages:

[Repealed,

(@) in respect of bidis, kreteks and to-
bacco sticks,

(i) aslide and shell package,

(i.1) a slide and shell package with a
lateral slide,

(ii) a flip-top package, and
(iii) a soft package;

(b) in respect of cigarette tobacco and
pipe tobacco,

(i) a pouch,
(ii) acan, and
(iii) atub;
(¢) inrespect of cigars,
(i) atube,
(i) a flip-top box,
(iii) a soft package, and
(iv) abundle; and

(d) in respect of chewing tobacco and
snuff, a plastic or metal container.

“unit” [Repealed, SOR/2011-179, 5. 1]
SOR/2011-179,5. 1

¢) tabac en feuilles;
d) cigares;
e) tabac a pipe;
/) bétonnets de tabac;
g) tabac a macher;
h) tabac a priser;
i) kreteks;
J) bidis.
«type d’emballage» S’entend notamment

de chaque format des types d’emballage
suivants

a) dans le cas des bidis, batonnets de ta-
bac et kreteks:

(i) un paquet a coulisse,

(i.1) un paquet a coulisse a tiroir laté-
ral,

(ii) un paquet a abattant,
(iii) un paquet mou;

b) dans le cas du tabac a cigarettes et du
tabac a pipe:

(i) une blague,
(ii) une boite métallique,
(iii) un pot;
¢) dans le cas des cigares :
(i) un tube,
(i) une boite a couvercle 4 charniére,
(iii) un paquet mou,
(iv) un fagot.

d) dans le cas du tabac 4 macher et du
tabac a priser, un contenant de plastique
ou de métal.

«unité» [Abrogée, DORS/2011-179, art. 1]

« type
d'emballage »
“tvpe of
package”
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APPLICATION

2. These Regulations apply to every
package of tobacco products, other than
cigarettes as defined in section 1 of the To-
bacco Products Labelling Regulations
(Cigarettes and Litile Cigars) and little
cigars, that is intended for retail sale.
SOR/2011-179, 5 2.

GENERAL

3. (1) Any written information that is
required by these Regulations to be dis-
played shall be displayed

(a) in both official languages, in the
same manner; and

(b) in a manner that ensures that the in-
formation is legible and prominently dis-
played.

(2) Health warnings and health informa-
tion shall

(a) except for those set out in subsec-
tions 5(4) to (6), be obtained from the
Minister and reproduced from electronic
images obtained from the electronic files
used by the Minister to generate the
source document; and

(b) be adapted to meet the requirements

of paragraph 5(2)(b).

(3) All health warnings and health in-
formation shall be reproduced

(a) in a colour that is as close as possi-
ble to the colour in which they are set
out in the source document; and

«unité équivalente»
2011-179, art. 1]

DORS/2011-179, art. 1

[Abrogée, DORS/

CHAMP D’APPLICATION

2. Le présent réglement s’applique a
tous les emballages de produits du tabac,
autres que les cigarettes, au sens de 'ar-
ticle | du Réglement sur I'étiquetage des
produits du tabac (cigarettes et petits ci-
gares), et les petits cigares, destinés a la
vente au détail,

DORS/2011-179, art. 2.

DISPOSITIONS GENERALES

3. (1) Les renseignements écrits a four-
nir en application du présent réglement
sont, a la fois:

a) présentés dans les deux langues offi-
cielles, de la méme fagon;

b) lisibles et bien en évidence.

(2) Les mises en garde et I'information
de santé doivent, a la fois:

a) sauf celles prévues aux para-
graphes 5(4) a (6), ére obtenues du mi-
nistre et reproduites par imagerie €lec-
tronique d’aprés I'infographie qui a été
utilisée par le ministre pour produire le
document source;

b) étre adaptées pour se conformer aux
exigences de I'alinéa 5(2)b).

(3) La reproduction de toute mise en
garde ou de toute information de santé doit
étre effectuée:

a) d’une part, en des couleurs se rappro-
chant le plus possible de celles de cette
mise en garde ou de cette information
dans le document source;

Venle au détail

Lisibilite des
renseignements
éerits

Mises en garde
et information
de santé

Couleurs et
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(b) as clearly as possible taking into
consideration the method of printing
used by the manufacturer.

SOR/2011-179, 5. 3(F)

4. (1) If a manufacturer attributes
health warnings or health information that
in accordance with these Regulations must
be displayed, the manufacturer shall do so
by displaying only the phrase “Health
Canada” under the English health warning
or health information and the phrase “Santé
Canada” under the French health warning
or health information. The attribution,
which is contained in the electronic files
referred to in paragraph 3(2)(a), shall be
displayed in the same colour as the text of
the health warning or health information
and in Universal type in a pitch that is not
greater than the smallest pitch used in the
attributed health warning or health infor-
mation.

(2) Every manufacturer that does not at-
tribute a health warning or health informa-
tion may remove the attribution contained
in the electronic files referred to in para-
graph 3(2)(a).

SOR/2011-179, 5. 4

HEALTH WARNINGS

5. (1) Subject to subsections (4) to (6),
every manufacturer of bidis, chewing to-
bacco, cigarette tobacco, kreteks, leaf to-
bacco, pipe tobacco (other than pipe tobac-
co described in section 6), snuff or tobacco
sticks shall display the applicable health
warnings for the tobacco product on every
package of the tobacco product that it man-
ufactures, in accordance with this section.

(2) The health warnings must

b) d’autre part, avec le plus de clarté
possible, compte tenu de la technique
d’impression utilisée,

DORS/2011-179, art. 3(F)

4, (1) Le fabricant qui choisit de men-
tionner la source de tout renseignement —
mise en garde ou information de santé — a
fournir en application du présent réglement
fait uniquement figurer sous le renseigne-
ment francais la mention « Santé Canada »
et sous le renseignement anglais la mention
« Health Canada ». La mention, qui pro-
vient de  linfographie  visée 4
I"alinéa 3(2)a), est imprimée de la méme
couleur que le renseignement et est en ca-
ractéres Univers d’un pas ne dépassant pas
le plus petit pas utilisé dans le renseigne-
ment.

(2) Le fabricant qui choisit de ne pas
mentionner la source de la mise en garde
ou de I"information de santé peut effacer la
mention provenant de I'infographie visée a
I"alinéa 3(2)a).

DORS/2011-179, art 4

MISES EN GARDE

5. (1) Sous réserve des paragraphes (4)
a (6), le fabricant de bitonnets de tabac, bi-
dis, kreteks, tabac a cigarettes, tabac a
mécher, tabac a pipe — sauf le tabac a pipe
visé a I'article 6 —, tabac a priser ou tabac
en feuilles, doit faire figurer, sur chaque
emballage de ces produits du tabac qu’il
fabrique, les mises en garde prévues pour
ce produit du tabac, conformément au pré-
sent article.

(2) La mise en garde doit répondre aux
conditions suivantes:

Mention de la
source

Effacement de Ia
mention

Obligation de
faire figurer

Fagon de fare
figurer
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(@) be displayed in English on one prin-
cipal display surface and in French on
the other principal display surface;

(b) occupy at least 50% of the principal
display surfaces and be positioned paral-
lel to the top edge of the package, to-
wards the top part of the package as
much as possible while satisfying the re-
quirements of paragraph (¢), and in the
same direction as the other information
that is on the package;

(¢) be displayed on a principal display
surface in a manner that ensures that
none of the words of the warning will be
severed when the package is opened;
and

(d) be selected, except in the case of
bidis, chewing tobacco and snuff, from
the formats that are set out in the source
document for each health warning and
based on the shape of the space as deter-
mined in accordance with paragraph (b).

(3) A health warning referred to in sub-
sections (4) to (6) shall be displayed using
black characters on a white background in
Helvetica bold type in a pitch that results in
it occupying not less than 60% and not
more than 70% of the area in which it is
displayed as determined in accordance
with paragraph (2)(b).

(4) Every manufacturer of bidis shall
display one of the following bilingual
health warnings on every package of bidis
that they manufacture, in accordance with
subsection (7):

(@) “USE OF THIS PRODUCT CAN
CAUSE CANCER” and “L’USAGE DE
CE PRODUIT PEUT CAUSER LE
CANCER”;

a) elle figure en anglais sur ['une des
principales surfaces exposées et en fran-
cais sur |’autre;

b) elle occupe au meins 50 % de la prin-
cipale surface exposée et est disposée
parallélement au bord supérieur du pa-
quet et vers la partie supérieure de celui-
ci, dans la mesure ol le permet le res-
pect de 'alinéa ¢), dans le méme sens
que les autres renseignements figurant
sur la surface;

c) elle est disposée sur la principale sur-
face exposée de fagon a ce que l'impri-
mé d’aucun des mots qui en fait partie
ne soit pas déchiré a I'ouverture de I’em-
ballage;

d) sauf dans le cas des bidis, du tabac a
mécher et du tabac a priser, son format
est choisi parmi les formats fournis dans
le document source pour chaque mise en
garde, selon la forme de ’espace délimi-
té aux termes de I'alinéa b).

(3) Toute mise en garde prévue aux pa-
ragraphes (4) a (6) doit étre imprimée en
caractéres gras Helvetica noirs, sur fond
blane, d’un pas tel qu’elle occupe au moins
60 % et au plus 70 % de I’espace détermi-
né a son égard conformément a I'ali-

néa (2)b).

(4) Le fabricant de bidis doit faire figu-
rer sur chaque emballage, conformément
au paragraphe (7), I'une des mises en garde
bilingues suivantes:

a) « L'USAGE DE CE PRODUIT
PEUT CAUSER LE CANCER » et
« USE OF THIS PRODUCT CAN
CAUSE CANCER »;

Présentation
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(b) “TOBACCO SMOKE HURTS
CHILDREN” and “LA FUMEE DE
TABAC NUIT AUX ENFANTS™;

(¢) “TOBACCO SMOKE CAN
CAUSE FATAL LUNG DISEASES”
and “LA FUMEE DE TABAC PEUT
CAUSER DES MALADIES PUL-
MONAIRES MORTELLES™; or

(d) "TOBACCO SMOKE CONTAINS
HYDROGEN CYANIDE” and “LA
FUMEE DE TABAC CONTIENT DE
L’ACIDE CYANHYDRIQUE".

(5) Every manufacturer of chewing to-
bacco or oral snuff shall display one of the
following bilingual health warnings on ev-
ery package of chewing tobacco or oral
snuff that they manufacture, in accordance
with subsection (7);

(@) “THIS PRODUCT 1S HIGHLY
ADDICTIVE” and “CE PRODUIT
CREE UNE FORTE DEPENDANCE™;

(b) “THIS  PRODUCT  CAUSES
MOUTH DISEASES” and “CE PRO-
DUIT CAUSE DES MALADIES DE
LA BOUCHE™;

(¢) “THIS PRODUCT IS NOT A SAFE
ALTERNATIVE TO CIGARETTES”
and “CE PRODUIT N’EST PAS UN
SUBSTITUT SECURITAIRE A LA
CIGARETTE"; or

(d) “USE OF THIS PRODUCT CAN
CAUSE CANCER” and “L’USAGE DE
CE PRODUIT PEUT CAUSER LE
CANCER™.

(6) Every manufacturer of nasal snuff
shall display one of the following bilingual
health warnings on every package of nasal
snuff that they manufacture, in accordance
with subsection (7):

b) « LA FUMEE DE TABAC NUIT
AUX ENFANTS » et « TOBACCO
SMOKE HURTS CHILDREN »;

¢) « LA FUMEE DE TABAC PEUT
CAUSER DES MALADIES PULMO-
NAIRES MORTELLES » et « TOBAC-
CO SMOKE CAN CAUSE FATAL
LUNG DISEASES »;

d « LA FUMEE DE TABAC
CONTIENT DE L’ACIDE CYANHY-
DRIQUE » et « TOBACCO SMOKE
CONTAINS  HYDROGEN  CYA-
NIDE ».

(5) Le fabricant de tabac a macher ou de
tabac a priser oral doit faire figurer sur
chaque emballage, conformément au para-
graphe (7), I'une des mises en garde bi-
lingues suivantes:

a) « CE PRODUIT CREE UNE
FORTE DEPENDANCE » et « THIS
PRODUCT IS HIGHLY ADDIC-
TIVE »;

b) « CE PRODUIT CAUSE DES MA-
LADIES DE LA BOUCHE » et « THIS
PRODUCT CAUSES MOUTH DI-
SEASES »;

¢) « CE PRODUIT N'EST PAS UN
SUBSTITUT SECURITAIRE A LA CI-
GARETTE » et « THIS PRODUCT IS
NOT A SAFE ALTERNATIVE TO Cl-
GARETTES »;

d)y « L'USAGE DE CE PRODUIT
PEUT CAUSER LE CANCER » et
« USE OF THIS PRODUCT CAN
CAUSE CANCER ».

(6) Le fabricant de tabac & priser nasal
doit faire figurer sur chaque emballage,
conformément au paragraphe (7), I'une des
mises en garde bilingues suivantes:

Tabac & mécher
ou tabac & priser
aral

Tabac a priser
nasal
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(a) “THIS PRODUCT IS NOT A SAFE
ALTERNATIVE TO CIGARETTES”
and “CE PRODUIT N’EST PAS UN
SUBSTITUT SECURITAIRE A LA
CIGARETTE™;

(b) “THIS PRODUCT CONTAINS
CANCER CAUSING AGENTS” and
“CE PRODUIT CONTIENT DES
AGENTS CANCERIGENES™;

(¢) “THIS PRODUCT MAY BE AD-
DICTIVE” and “CE PRODUIT PEUT
CREER UNE DEPENDANCE”: and

(d) “THIS PRODUCT MAY BE
HARMFUL” and “CE PRODUIT PEUT
ETRE NOCIF”,

(7) Every manufacturer shall, in respect
of each type of package of each brand of
tobacco product that the manufacturer
packages in a year, display each health
warning

(a) in the case of cigarette tobacco,
kreteks, leaf tobacco and tobacco sticks,
on between 3.25% and 9.25% of those
tobacco products; and

(b) in the case of bidis, cigars, pipe to-
bacco, chewing tobacco and snuff, on
between 22% and 28% of those tobacco
products,

SOR/2011-179, s 5,

6. (1) Every manufacturer of pipe to-
bacco contained in a pouch or cigars con-
tained in a box shall display, on only one
side of the pouch or box, one of the bilin-
gual health warnings set out in Part 3 of the
source document such that the warning is
not severed when the pouch or box is
opened, as follows:

(a) if the side on which the warning is
displayed is less than or equal to
149 cm’, using a warning of at least

@) « CE PRODUIT N'EST PAS UN
SUBSTITUT SECURITAIRE A LA CI-
GARETTE » et « THIS PRODUCT IS
NOT A SAFE ALTERNATIVE TO CI-
GARETTES »;

b) « CE PRODUIT CONTIENT DES
AGENTS CANCERIGENES » et
« THIS PRODUCT CONTAINS CAN-
CER CAUSING AGENTS »;

¢) « CE PRODUIT PEUT CREER UNE
DEPENDANCE » et « THIS PRO-
DUCT MAY BE ADDICTIVE »;

d) « CE PRODUIT PEUT ETRE NO-
CIF » et « THIS PRODUCT MAY BE
HARMFUL .

(7) Le fabricant doit, a I'égard de
chaque type d’emballage de chaque
marque des produits du tabac qu’il emballe
au cours d'une année, faire figurer chacune
des mises en garde:

a) dans le cas des batonnets de tabac,
des kreteks, du tabac a cigarettes et du
tabac en feuilles, sur 3,25 % 4 9,25 % de
ces produits;

b) dans le cas du tabac a pipe, des ci-
gares, des bidis, du tabac @ méicher et du
tabac a priser, sur 22 % a 28 % de ces
produits.

DORS/2011-179, art_ 5.

6. (1) Le fabricant de tabac a pipe em-
ballé dans une blague ou de cigares embal-
Iés dans une boite doit faire figurer ["une
des mises en garde bilingues prévues a la
partie 3 du document source sur un seul c6-
1é de cette blague ou de cette boite de sorte
que la mise en garde ne soit pas déchirée a
I"ouverture de la blague ou de la boite et de
fagon qu'elle couvre:

a) si la surface du coté utilisé pour la
mise en garde ne dépasse pas 149 cm’,

Utilisation égale
des mises en
garde

Tabac d pipe et
cigares
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20 cm’ with the width of the warning
measuring not less than 4 em; and

(b) if the side on which the warning is
displayed is greater than 149 cm’, using
a warning placed on any side of the
package other than the bottom, of at
least 40 ¢m’ with the width of the warn-
ing measuring not less than 4 cm,

(2) Every manufacturer of cigars con-
tained in a bundle shall display anywhere
on the bundle, other than the top and bot-
tom surfaces, one of the bilingual health
warnings set out in Part 3 of the source
document such that the warning is at least
40 cm’ with the width of the warning mea-
suring not less than 4 cm,

SOR/2011-179, 5 6.

HEALTH INFORMATION

7. (1) Every manufacturer of cigarette
tobacco (other than cigarette tobacco con-
tained in a pouch), kreteks, leaf tobacco or
tobacco sticks shall display health informa-
tion in the following manner;

(a) in the case of any package other
than a slide and shell package or a tub

(i) anywhere on the package, other
than the principal display surface or
the bottom, in a manner that the En-
glish and French texts are side by
side, centred, and together occupy be-
tween 60% and 70% of the side on
which it is displayed; or

(ii) on a leaflet inserted in every
package, in English on one side of the
leaflet and in French on the other side,
with the information centred and oc-
cupying between 60% to 70% of each
side;

au moins 20 cm’ avec une largeur mini-
male de 4 cm;

b) si la surface du coté utilisé pour la
mise en garde, excluant le dessous, dé-
passe 149 cm’, au moins 40 c¢cm’ avec
une largeur minimale de 4 cm.

(2) Le fabricant de cigares emballés en
fagots doit faire figurer, en un endroit quel-
conque du fagot, sauf le dessus et le des-
sous, 'une des mises en garde bilingues
prévues a la partie 3 du document source
de fagon qu’elle couvre au moins 40 cm?
avec une largeur minimale de 4 cm.
DORS/2011-179, art, 6

INFORMATION DE SANTE

7. (1) Le fabricant de bitonnets de ta-
bac, kreteks, tabac a cigarettes ou tabac en
feuilles doit, sauf s’il s’agit de tabac a ciga-
rettes emballé dans des blagues, faire figu-
rer I"information de santé:

a) dans le cas de tout emballage, a I'ex-
ception d’un paquet & coulisse ou d'un
pot:

(i) soit en un endroit quelconque de
I"emballage, a I'exception de la prin-
cipale surface exposée et du dessous,
de fagon que les versions frangaise et
anglaise soient cdte a cote, qu'elles
soient centrées et qu’ensemble elles
occupent de 60 % a 70 % de la sur-
face du cété utilisé,

(i) soit sur un prospectus inséré dans
chaque emballage, la version fran-
caise figurant d’un cdté et la version
anglaise de I’autre, chacune étant cen-
trée et occupant entre 60 % et 70 % de
la surface du c6té;

Cigares en
fagots

Affichage
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(b) in the case of a slide and shell pack-
age
(i) in the manner described in sub-
paragraph (a)(ii), or
(ii) on the surface of the slide that is
opposite to the side of the slide that is
next to the tobacco product, in such a
manner that the English and French
texts are side-by-side and centered,
and together occupy 60% to 70% of
that surface; and

(c) in the case of a tub

(i) in the manner described in sub-
paragraph (a)(ii),

(i) on any exterior surface of the tub
except the bottom,

(iii) on the interior surface of the lid,
or

(iv) on the freshness seal.

(2) The leaflet shall be approximately
50 mm by 88 mm and readily visible to a
person who opens a package in which it
has been inserted.

(3) Every manufacturer shall, in respect
of each type of package of each brand of
tobacco product specified in subsection (1)
that the manufacturer packages in a year,
display each message on between 3.25%
and 9.25% of those tobacco products.
SOR2011-179,5 7,

TOXIC EMISSIONS AND TOXIC
CONSTITUENTS

8. (1) Section 4 and subsections 12(4),
(5) and (6) of the Tobacco Reporting Regu-
lations apply to the testing of a tobacco
product for the purpose of obtaining infor-
mation that is to be displayed in accor-
dance with section 10 of these Regulations.

b) dans le cas d'un paquet a coulisse:

(i) soit sur un prospectus, conformé-
ment au sous-alinéa a)(ii),

(ii) soit sur la surface du tiroir oppo-
sée a celle qui est en contact avec le
produit du tabac, de fagon que les ver-
sions anglaise et frangaise soient cote
a cote et qu'ensemble, elles soient
centrées et occupent entre 60 % et
70 % de la surface;

c) dans le cas d’un pot:

(i) soit sur un prospectus, conformé-
ment au sous-alinéa a)(ii),

(ii) soit sur une surface extérieure, a
I’exception du dessous,

(iii) soit sur la surface intérieure du
couvercle,

(iv) soit sur le sceau de fraicheur.

(2) Le prospectus doit étre d’environ
50 mm sur 88 mm et étre facilement visible
a I'ouverture de I’emballage.

(3) Le fabricant doit, a I'égard de
chaque type d’emballage de chaque
marque de produits du tabac visés au para-
graphe (1) qu’il emballe au cours d’une an-
née, faire figurer chaque message sur
3,25 % a 9,25 % de ces produits.
DORS/2011-179, art. 7.

EMISSIONS TOXIQUES ET
CONSTITUANTS TOXIQUES

8 (1) L'article 4 et les para-
graphes 12(4), (5) et (6) du Réglement sur
les rapports relatifs au tabac s'appliquent
aux essais a effectuer pour obtenir |'infor-
mation & faire paraitre conformément a
I'article 10 du présent réglement.

Prospectus
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(2) A manufacturer is not required to
perform the tests in respect of a particular
brand of tobacco product if the manufac-
turer

(a) sells identical products under more
than one brand, including the particular
brand;

(b) performs the tests in respect of an-
other of those brands of identical prod-
ucts (in this subsection referred to as the
“reference brand™);

(¢) displays, in accordance with sec-
tion 10, on the packages of the reference
brand the information obtained from the
tests described in paragraph (b); and

(d) displays, in accordance with sec-
tion 10, the same information on the
packages of all of the other brands of
identical products, including the particu-
lar brand.

SOR/2011-179, 5. &

9. Every manufacturer of cigarette to-
bacco, kreteks, leaf tobacco and tobacco
sticks shall display on every package, other
than a carton, kit or wrapper, of those to-
bacco products the texts “Some of the toxic
emissions: Tar, Nicotine, Carbon monox-
ide, Formaldehyde, Hydrogen cyanide,
Benzene” and “Quelques-unes des émis-
sions toxiques: goudron, nicotine, mo-
noxyde de carbone, formaldéhyde, acide
cyanhydrique, benzéne” such that those
texts are one under the other.

SOR/2011-179, 5. 8

10. Every manufacturer of chewing to-
bacco or snuff shall display on every pack-
age, other than a carton, kit or wrapper, of
chewing tobacco or snuff that they manu-
facture

(2) Le fabricant n’est pas tenu d’effec-
tuer les essais a I’égard d’une marque spé-
cifique d’un produit du tabac si, a la fois:

a) il vend des produits identiques sous
plus d’une marque, dont la marque spé-
cifique;

b) il effectue les essais a 1'égard d’une
autre de ces marques de produits iden-
tiques (appelée « marque de référence »
au présent paragraphe);

c) il fait paraitre, conformément a I'ar-
ticle 10, sur I'emballage de la marque de
référence I'information qu’il a obtenue
des essais visés a [’alinéa b);

d) il fait paraitre, conformément & ’ar-
ticle 10, la méme information sur I'em-
ballage de toutes les autres marques de
produits identiques, dont la marque spé-
cifique.

DORS/2011-179, art §,

9. Le fabricant de bétonnets de tabac,
kreteks, tabac a cigarettes ou tabac en
feuilles doit, sur chaque emballage de ces
produits du tabac, sauf les cartouches,
trousses et enveloppes, faire figurer les
mentions « Quelques-unes des émissions
toxiques: goudron, nicotine, monoxyde de
carbone, formaldéhyde, acide cyanhy-
drique, benzéne » et « Some of the toxic
emissions: Tar, Nicotine, Carbon monox-
ide, Formaldehyde, Hydrogen cyanide,
Benzene », une version sous |’ autre.
DORS/2011-179, art. §

10. Le fabricant de tabac 4 macher ou
de tabac a priser doit, sur chaque embal-
lage de ce produit du tabac, sauf les car-
touches, trousses et enveloppes:

a) indiquer, avec un pourcentage d’er-
reur d’au plus 5 %, la teneur moyenne

Exception
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(a) with a variation of not more than
5%, the mean amount of toxic con-
stituents contained in the chewing tobac-
co or snuff, expressed in milligrams, mi-
crograms or nanograms per gram of
chewing tobacco or snuff and deter-
mined in accordance with the official
method set out for that toxic constituent
in column 2 of Schedule 2; and

(b) the information referred to in para-
graph (a), in the order set out in col-
umn | of Schedule 2, in such a manner
that the English and French texts are one
under the other, preceded by the words
“Toxic constituents/gram:” and “Consti-
tuants toxiques/gramme ;"

11. The information to be displayed in

accordance with sections 9 and 10 shall be
displayed

(a) on any side of the package, other
than a side displaying a health warning,
or, in the case of a package of chewing
tobacco or snuff, on its bottom, in a
manner that it occupies no less than 50%
of the entire side or bottom;

(b) in Helvetica bold type in black char-
acters of 10 points on a white back-
ground, or, if it is impossible to display
the information without occupying more
than 70% of the surface on which it is to
be displayed under paragraph (a), in a
pitch that results in the information oc-
cupying not less than 60% of that area;
and

(¢) using the full name of the emission
or constituent and not its chemical for-
mula or any other abbreviated name.

SOR/2011-179,s. 9.

SLIDE AND SHELL PACKAGES
[SOR/2011-179, 5. 10(F)]

de chaque constituant toxique dans le
produit, exprimée en milligrammes, mi-
crogrammes OU  nanogrammes  par
gramme de produit et déterminée selon
la méthode officielle applicable figurant
a la colonne 2 de ["annexe 2;

b) faire paraitre I’information visée a
I"alinéa @) en frangais et en anglais, une
version sous ['autre, dans |'ordre des
constituants toxiques a la colonne 1 de
I'annexe 2, et la disposer & la suite de
« Constituants toxiques/gramme: » et
« Toxic constituents/gram: ».

11. L’information exigée aux termes

des articles 9 et 10 doit étre, a la fois:

a) disposée de fagon a occuper au moins
50 % de la surface d'un c6té de 'embal-
lage, autre qu'un c6té sur lequel figure la
mise en garde et, dans le cas de I'embal-
lage de tabac a macher ou du tabac a pri-
ser, incluant le dessous;

b) imprimée en noir sur fond blane, en
caracteres gras Helvetica de 10 points
ou, dans le cas ot plus de 70 % de la
surface d’affichage visée a I’alinéa a) se-
rait occupée par le texte du message,
d'un pas qui permet qu’au meins 60 %
de cette surface soit occupée par le texte
de celui-ci;

¢) formulée de fagon a identifier chaque
émission ou chaque constituant par son
nom complet, plutét que par la formule
chimique ou par une abréviation.

DORS/2011-179, art. 9

PAQUETS A COULISSE
[DORS/2011-179, art. 10(F)]
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12. (1) Every manufacturer of bidis,
kreteks or tobacco sticks contained in slide
and shell packages shall, in accordance
with this section, display on the upper
slide-flap the health information that is set
out for that purpose in Part 4 of the source
document.

(2) The health information required un-
der subsection (1) shall be displayed in a
manner that the English and French texts
are one under the other and together occu-
py at least 50% of the surface of the upper
slide-flap.

(3) Every manufacturer shall, in respect
of each brand of tobacco product specified
in subsection (1) that the manufacturer
packages in a year, display each message
on between 3.25% and 9.25% of those to-
bacco products.

(4) In this section, “upper slide-flap”
means, in respect of a slide and shell pack-
age, the extremity of the slide that can be
folded and is concealed by the shell when
the package is closed and that is visible
when the package is used in the customary
manner to gain access to the product.
SOR/2011-179, s, 11

CARTONS AND KITS

13. (1) Every manufacturer of a tobac-
co product contained in a carton or kit
shall, in addition to the information other-
wise displayed on each package, display on
the carton or kit

{a) on the principal display surface, a
health warning in accordance with sub-
sections 5(1), (2), (3) and (7);

(h) on the two next largest sides, a
health warning from those mentioned in
paragraph (&) so that it occupies at least

12. (1) Le fabricant de bidis, batonnets
de tabac ou kreteks emballés dans des pa-
quets & coulisse doit, conformément au
présent article, faire figurer sur le rabat su-
périeur I'information de santé prévue a
cette fin a la partie 4 du document source,

(2) L’information de santé exigée au pa-
ragraphe (1) est disposée sur le rabat de fa-
gon que les versions frangaise et anglaise
soient l'une sous l'autre et qu’ensemble,
elles occupent au moins 50 % de la surface
du rabat supérieur.

(3) Le fabricant doit, a 1'égard de
chaque marque de produits du tabac visés
au paragraphe (1) qu’il emballe au cours
d’une année, faire figurer chaque message
sur 3,25 % a 9,25 % de ces produits.

(4) Dans le présent article, «rabat supé-
rieury s’entend, dans le cas d’un paquet &
coulisse, de I"extrémité rabattable du tiroir
qui est masquée par la coulisse lorsque le
paquet est fermé et qui est visible lorsque
I'emballage est utilisé¢ de la maniere habi-
tuelle pour avoir aceés au produit.
DORS/2011-179, art. 11

CARTOUCHES ET TROUSSES

13. (1) Le fabricant d’un produit du ta-
bac contenu dans une cartouche ou une
trousse doit, en plus des renseignements a
inscrire sur chaque emballage, faire figurer
sur la cartouche ou la trousse les renseigne-
ments suivants:

a) sur la principale surface exposée, une
mise en garde conforme aux para-
graphes 5(1), (2), (3) et (7);

b) sur les deux plus grands parmi les
autres cOtés de la cartouche ou de la
trousse, une mise en garde prévue a ['ali-

Obligation de
faire figurer

Emplacement

Utilisation égale
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« rabat
supérieur »

Renseignements



Health
information

DORS/2000-272 — 20 mars 2012

50% of the surface of each of those
sides; and

(c) on the remaining sides, except in the
case of transparent cartons and transpar-
ent kits, either

(i) a health warning from those men-
tioned in paragraph (a) so that it occu-
pies at least 50% of the surface of
those sides; or

(ii) the following, in such a manner
that the English and French texts are
one under the other and together occu-
py at least 50% of those sides, in Hel-
vetica type and in a pitch that results
in it occupying not less than 60% and
not more than 70% of the surface to
be occupied:

(A) in the case of chewing tobacco
and snuff, the mean amount of the
toxic constituents, determined in
accordance with section 10, and

(B) in any other case except bidis,
the texts “Some of the toxic emis-
sions: Tar, Nicotine, Carbon
monoxide, Formaldehyde, Hydro-
gen cyanide, Benzene” and
“Quelques-unes  des  émissions
toxiques: goudron, nicotine, mo-
noxyde de carbone, formaldéhyde,
acide cyanhydrique, benzene™,

(2) Every manufacturer of cigarettes
contained in soft packages that are pack-
aged in cartons or kits shall insert in each
of those cartons a leaflet that displays
health information in the manner specified
in section 7.

SOR/2011-179, 5. 12

néa a), de fagon qu’elle occupe au moins
50 % de la surface de chacun de ces c6-
tés;

¢) sauf dans le cas de cartouches ou
trousses transparentes, sur les deux cotés
restants de la cartouche ou de la trousse

(i) seit une mise en garde prévue a
'alinéa a), de fagon qu'elle occupe au
moins 50 % de la surface de chacun
de ces cotés,

(i1) soit les indications ci-aprés, de fa-
gon que les versions frangaise et an-
glaise soient ['une sous ['autre,
couvrent ensemble au moins 50 % de
chacun de ces cotés et figurent en ca-
ractéres Helvetica d'un pas tel
qu’elles occupent entre 60 % et 70 %
de la surface a occuper:

(A) dans le cas du tabac & mécher
et du tabac a priser, la teneur
moyenne en constituants toxiques
indiquée conformément a Iar-
ticle 10,

(B) dans le cas de tout autre pro-
duit du tabac, sauf les bidis, les
mentions « Quelques-unes des
émissions toxiques: goudron, nico-
tine, monoxyde de carbone, formal-
déhyde, acide cyanhydrique, ben-
zéne » et « Some of the toxic
emissions: Tar, Nicotine, Carbon
monoxide, Formaldehyde, Hydro-
gen cyanide, Benzene ».

(2) Le fabricant de cigarettes en paquets
mous emballés dans des cartouches ou des
trousses doit insérer dans celles-ci un pros-
pectus sur lequel figure I'information de
santé conformément a I'article 7.
DORS/2011-179, art 12

Information de
santé
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COMING INTO FORCE

14. (1) These Regulations, except sec-

tions 8 to 11, come into force

(a) in respect of a brand of cigarettes
that, for the year preceding the year in
which these Regulations are registered,
has total sales in Canada of that brand in
that vear of more than 2% of the total
sales in Canada of cigarettes in that pre-
ceding year, on the day that is 180 days
after the day on which these Regulations
are registered; and

(b) in respect of any other tobacco prod-
uct, one year after the day on which
these Regulations are registered.

(2) Sections 8 to 11 come into force one

year after the day on which these Regula-
tions are registered.

ENTREE EN VIGUEUR

14. (1) Le présent réglement, a I'excep-

tion des articles 8 a 11, entre en vigueur:

gueur a la premicre date anniversaire de

a) dans le cas d'une marque de ciga-
rettes dont les ventes totales au Canada
pour I'année précédant celle de I'enre-
gistrement du présent réglement repré-
sentent plus de 2 % des ventes totales de
cigarettes au Canada pour 'année en
question, 180 jours suivant la date de
son enregistrement;

b) dans le cas de tout autre produit du
tabac, a la premiére date anniversaire de
son enregistrement.

(2) Les articles 8 a 11 entrent en vi-

'enregistrement du présent réglement.

Entrée en
vigueur

Emissions et
constituants
toxiques
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SCHEDULE | ANNEXE 1
[Repealed, SOR/2011-179, 5, 13] [Abrogée, DORS/2011-179, art. 13]
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OFFICIAL METHODS FOR THE COLLECTION OF DATA ON
TOXIC CONSTITUENTS IN CHEWING TOBACCO AND SNUFF

SOR/2000-272 — March 20, 2012

SCHEDULE 2

(Sections [ and 10)

ANNEXE 2
(articles 1 et 10)

METHODES OFFICIELLES DE COLLECTE DE DONNEES SUR
LES CONSTITUANTS TOXIQUES DANS LE TABAC A

MACHER ET LE TABAC A PRISER

Item

Column 1

Toxic Constituent

Column 2
Official Method

Colonne |

Article Constituant toxique

Colonne 2
Méthode officielle

Nitrosamines

Lead

Nicotine

Official Method T-309, Determination I
of Nitrosamines in Whele Tobacco,

prepared by the Department of Health

dated December 31, 1999

Official Method T-306, Determination

of Mi, Pb, Cd, Cr, As, Se and Hg in 2
Whole Tobacco, prepared by the

Department of Health dated

December 31, 1999

Official Method T-301, Determination
of Atkaloids in Whole Tobacco,
prepared by the Department of Health
dated December 31, 1999

Plomb

Nicotine

Nitrosamines

Méthode officielle T-309 du
ministére de la Santé, intitulée
Dosage des nitrosamines dans le
tabac entier, dans sa version du
31 décembre 1999

Méthode officielle T-306 du

ministére de la Santé, intitulée
Dosage du nickel, du plomb, du
cadmium, du chrome, de |'arsenic, du
sélénium el du mercure dans le tabac
entier, dans sa version du

31 décembre 1999

Méthode officielle T-301 du
ministére de la Santé, intitulée
Dosage des alcaloides dans le tabac
entier, dans sa version du

31 décembre 1999
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RELATED PROVISIONS

— S0R/2011-179,5. 14

14. (1) In this section, “former Regulations” means the Tobacco
Products Information Regulations as they read immediately before
the day on which these Regulations come into force,

(2) In this section, “former source document” means the document
defined as “source document™ in section 1 of the former Regulations.

(3) Despite these Regulations, if a package of a tobacco product,
other than cigarettes or little cigars, or any accompanying leaflet dis-
plays information in accordance with the former Regulations, the for-
mer Repgulations continue to apply to the package or the leaflet until
the day that is 18 months after the day on which these Regulations
come into force. However, if a package of a tobacco product displays
one of the health information messages reproduced from the electron-
ic images obtained from the electronic files used by the Minister fo
generate the former source document, the manufacturer may continue
to display that message until the day that is three years after the day
on which these Regulations come into force,

DISPOSITIONS CONNEXES

— DORS/2011-179, art. 14

14. (1) Dans le présent article, « réglement antérieur » s entend du
Réglement sur l'information relative aux produits du tabac, dans sa
version antérieure a I'entrée en vigueur du présent réglement.

(2) Dans le présent article, « ancien document source » §'entend au
sens de « document source» & |'article 1 du réglement antérieur,

(3) Malgré le présent réglement, si I'emballage d'un produit du ta-
bac, autre que des petits cigares ou des cigarettes, ou le prospectus
qui accompagne ce produil fait figurer I'information conformément
au réglement antérieur, celui-ci continue de s'appliquer 4 cet embal-
lage ou a ce prospectus durant les dix=huit mois qui suivent I'entrée
en vigueur du présent réglement. Cependant, si I'emballage d'un pro-
duit du tabac affiche I'un des messages d”information de santé repro-
duit par imagerie ¢lectronique d’aprés I'infographie utilisée par le mi-
nistre pour produire 'ancien document source, le fabricant peut
continuer d’afficher ce message durant les trois ans qui suivent I'en-
trée en vigueur du présent réglement,
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i regulations

OFFICIAL STATUS
OF CONSOLIDATIONS

Subsections 31(1) and (3) of the Legisiation
Revision and Consolidation Act, in force on
June 1, 2009, provide as follows:

31. (1) Every copy of a consolidated statute or
consolidated regulation published by the Minister
under this Act in either print or electronic form is ev-
idence of that statute or regulation and of its contents
and every copy purporting to be published by the
Minister is deemed to be so published, unless the
contrary is shown.

(3) In the event of an inconsistency between a
consolidated regulation published by the Minister
under this Act and the original regulation or a subse-
quent amendment as registered by the Clerk of the
Privy Council under the Statutory Instrisments Act,
the original regulation or amendment prevails (o the
extent of the inconsistency.

NOTE

This consolidation is current to March 20, 2012, Any
amendments that were not in force as of March 20,
2012 are set out al the end of this document under
the heading “Amendments Nol in Force”.

CARACTERE OFFICIEL
DES CODIFICATIONS

Les paragraphes 31(1) et (3) de la Loi sur la
révision et la codification des textes législatifs,
en vigueur le 1% juin 2009, prévoient ce qui
suit;

31. (1) Tout exemplaire d'une loi codifiée ou d'un
réglement codifié, publié par le ministre en vertu de
la présente loi sur support papier ou sur support élec-
tronique, fait foi de cette loi ou de ce réglement et de
son contenu. Tout exemplaire donné comme publié
par le ministre est réputé avoir é1é ainsi publié, sauf
preuve confraire,

[]

(3) Les dispositions du réglement d'origine avec
ses modifications subséquentes enregistrées par le
greffier du Conseil privé en vertu de la Loi sur les
textes réglementaires |'emportent sur les dispositions
incompatibles du réglement codifi¢ publié par le mi-
nistre en vertu de la présente loi.

NOTE

Cette codification est  jour au 20 mars 2012, Toutes
modifications qui  n'étaient pas en vigueur
au 20 mars 2012 sont énoncées 4 la fin de ce docu-
ment sous le titre « Modifications non en vigueur »,

Codifications
comme élément
de preuve

Incompatibiliié
— reglements
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Registration
SOR/2011-177 September 22, 2011

TOBACCO ACT

Tobacco Products Labelling Regulations (Cigarettes
and Little Cigars)

P.C.2011-925 September 22, 2011

Whereas, pursuant to section 42.1 of the Tobacco Act,
the Minister of Health laid a copy of the proposed To-
bacco Products Labelling Regulations (Cigarettes and
Little Cigars), substantially in the annexed form, before
the House of Commons on June 9, 2011 and the House
of Commons concurred on June 22, 2011 in a report
from the Standing Committee on Health approving the
proposed Regulations;

Therefore, His Excellency the Governor General in
Council, on the recommendation of the Minister of
Health, pursuant to sections 17 and 33" of the Tobacco
Act, hereby makes the annexed Tobacco Products La-
belling Regulations (Cigareties and Little Cigars).

' $.C. 1997, .13
"$.C. 1998, c.38.5.3

Enregistrement
DORS/2011-177 Le 22 septembre 2011

LOI SUR LE TABAC

Reéglement sur I'étiquetage des produits du tabac
(cigarettes et petits cigares)

C.P.2011-925 Le 22 septembre 2011

Attendu que, conformément a I'article 42.1 de la Loi
sur le tabac', la ministre de la Santé a fait déposer le pro-
jet de réglement intitulé Réglement sur |'étiquetage des
produils du tabac (cigarettes et petits cigares), conforme
en substance au texte ci-aprés, devant la Chambre des
communes le 9 juin 2011 et que celle-ci, le 22 juin 2011,
a donné son agrément & un rapport du Comité permanent
de la santé approuvant le projet,

A ces causes, sur recommandation de la ministre de la
Santé et en vertu des articles 17 et 33" de la Loi sur le
tabac', Son Excellence le Gouverneur général en conseil
prend le Réglement sur l'étiquetage des produits du ta-
bac (cigarettes el petits cigares), ci-apres.

* L.C. 1997, ch. 13
’ L.C. 1998, ch. 38, art. 3



Definitions

“hox™
« hoile »

“brand”
« margue »

“carton”
« varionche »

“cigarelle”
w cigarelfe »

“component”
« composanie »

“display area”
« zone
dapplication »

TOBACCO PRODUCTS LABELLING
REGULATIONS (CIGARETTES
AND LITTLE CIGARS)

INTERPRETATION

1. The following definitions apply in
these Regulations.

“box” means a package that has rectangu-
lar sides and a lid.

“brand” means all of the brand elements
that as a whole are used by a manufacturer
to identify to a consumer a tobacco product
made by the manufacturer.

“carton” means a package that contains
two or more packages of a tobacco prod-
uct.

“cigarette” includes any roll or tubular con-
struction that contains tobacco and is in-
tended for smoking, other than a bidi,
cigar, kretek, little cigar or tobacco stick.

“component” means, with respect to a la-
belling element,

(@) in the case of a health warning, the
image, the title, the explanatory text or
related information;

(b) in the case of a toxic emissions
statement, the text;

(c) in the case of a health information
message, the image or the text; and

(d) the attribution of a labelling element
to its source as provided for in subsec-
tion 6(1) if the attribution appears in a
display area or on a leaflet, even though
the attribution is not a labelling element,

“display area” means a side, or part of a
side, of a package specified as a display
area in accordance with sections 12, 17 and

22.

REGLEMENT SUR L’ETIQUETAGE

DES PRODUITS DU TABAC
(CIGARETTES ET PETITS
CIGARES)

DEFINITIONS

1. Les définitions qui suivent s'ap-
pliquent au présent reglement.

«aréte supérieure »

a) S'agissant de ['emballage cylin-
drique, I'aréte qui est dans le plan hori-
zontal et qui forme la limite supérieure
du coté de I’emballage, lequel c6té ex-
clut le dessus de ’emballage mais inclut
le coté du couvercle lorsque ce coté fait
partie du coté de I'emballage;

b) s'agissant de I’emballage autre qu’un
emballage cylindrique, 'aréte qui est
dans le plan horizontal et qui forme la li-
mite supérieure de 1'emballage lorsque
celui-ci est utilisé de la maniére habi-
tuelle pour accéder au produit du tabac;

c¢) s’agissant de la surface extérieure du
tiroir, I’aréte qui est dans le plan hori-
zontal et qui forme la limite supérieure
de cette surface lorsque I'emballage est
utilisé de la maniere habituelle pour ac-
céder au produit du tabac.

«boite» Emballage aux cOtés rectangu-
laires pourvu d’un couvercle.

«cartouche» Emballage renfermant au
moins deux emballages de produits du ta-
bac.

«cigarette» Est assimilé a une cigarette
tout rouleau ou article de forme tubulaire
contenant du tabac, destiné a étre fumé et
qui n’est pas un batonnet de tabac, un bidi,
un cigare, un kretek ou un petit cigare.

«composante» Relativement a ['élément
d’étiquetage, s'entend:

Définitions

w aréte
Supericure »
“lop edge”

« boite »
“hox"

« cartouche »
“earton”!

« cigaretle »
“cigarefte”

« composante »
“component”
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“exterior surface  “‘exterior surface of the slide™ means, in re-

of the shde™
« surface
extérieure du
frair n

“health
information
message”

« message

d ‘information
sur la santé »

"health
warning”
W mise en

garde »

“labelling
clement”
« élémem
d'dirquerage »

“manufacturer”
« fabricant »

“slide”
a firoir»

“source
document™
« document
souree »

spect of a slide and shell package, the exte-
rior surface of the slide, other than the
flaps of the slide, when the package is used
in the customary manner to gain access to
the tobacco product.

“health information message” means the
following messages, but does not include
the attribution of those messages to their
source as provided for in subsection 6(1);

(a) in respect of cigarettes, the messages
set out in Part 3 of Division A of the
source document; and

(b) in respect of little cigars, the mes-
sages set out in Part 3 of Division B of
the source document.

“health warning” means the following
warnings, but does not include the attribu-
tion of those warnings to their source as
provided for in subsection 6(1):

(a) in respect of cigarettes, the warnings
set out in Part 1 of Division A of the
source document; and

(b) in respect of little cigars, the warn-
ings set out in Part 1 of Division B of the
source document.

“labelling element” means a health warn-
ing, toxic emissions statement or health in-
formation message.

“manufacturer” does not include an indi-
vidual or entity that only packages or only
distributes tobacco products on behalf of a
manufacturer.

“slide” means the sliding portion of a slide
and shell package.

“source document” means the document
entitled Labelling Elements for Tobacco
Products (Cigarettes and Little Cigars),

a) dans le cas d’une mise en garde, de
I"illustration, du titre, du texte explicatif
ou des renseignements accessoires;

b) dans le cas de I’énoncé sur les émis-
sions toxiques, du texte;

¢) dans le cas du message d’information
sur la santé, de I’illustration ou du texte;

d) dans le cas ou elle figure dans la zone
d’application ou sur un prospectus, de la
mention de source prévue au para-
graphe 6(1), méme si elle n’est pas un
élément d’étiquetage.

«document source» Le document du mi-
nistére de la Santé intitulé Eléments d 'éti-
quetage des produits du tabac (cigarettes
et petits cigares) dans sa version du 27 mai
2011,

«élément d'étiquetage» Toute mise en
garde, tout énoncé sur les émissions
toxiques ou tout message d’information sur
la santé.

«énoncé sur les émissions toxiques» Les
énoncés ci-aprés, a 1’exclusion de la men-
tion de source prévue au paragraphe 6(1):

@) dans le cas des cigarettes, ceux figu-
rant 4 la partie 2 du titre A du document
source;

b) dans le cas des petits cigares, ceux fi-
gurant a la partie 2 du titre B du docu-
ment source.,

«fabricant» Ne vise pas le particulier ni
I'entité qui ne fait qu’emballer ou distri-
buer des produits du tabac pour le compte
d’un fabricant,

«marque» Les éléments de marque qui,
dans leur ensemble, sont utilisés par un fa-
bricant pour identifier auprés du consom-
mateur les produits du tabac qu'il fabrique.

« document
source »
“yource
documeni'

« ¢lement
d’¢tiquetage »
“labellng
element”

« énonce sur les
Emissions
toxiques »
“toxic emissions
stalement”

« fabricant »
“manufaciurer”

# mnrquc »
“hrand"
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DORS/2011-177 — 20 mars 2012

published by the Department of Health,
dated May 27, 2011.

“tobacco product” means a cigarette or lit-
tle cigar.

“top edge” means

(a) in respect of a cylindrical package,
the edge that is in the horizontal plane
and that forms the upper limit of the side
of the package, which side excludes the
top of the package but includes the side
of the lid when the side forms part of the
side of the package;

(b) in respect of a package other than a
cylindrical package, the edge that is in
the horizontal plane and that forms the
upper limit of the package when the
package is used in the customary manner
to gain access to the tobacco product;
and

(c) in respect of an exterior surface of a
slide, the edge that is in the horizontal
plane and that forms the upper limit of
that surface when the package is used in
the customary manner to gain access to
the tobacco product.

“toxic emissions statement” means the fol-
lowing statements, but does not include the
attribution of those statements to their
source as provided for in subsection 6(1):

(a) in respect of cigarettes, the state-
ments set out in Part 2 of Division A of
the source document; and

(b) in respect of little cigars, the state-
ments set out in Part 2 of Division B of
the source document.

“upper slide-flap” means, in respect of a
slide and shell package, the extremity of
the slide that can be folded and is con-
cealed by the shell when the package is

«message d’information sur la santé» Les
messages ci-aprés, a I’exclusion de la men-
tion de source prévue au paragraphe 6(1):

a) dans le cas des cigarettes, ceux figu-
rant 4 la partie 3 du titre A du document
source,

b) dans le cas des petits cigares, ceux fi-
gurant a la partie 3 du titre B du docu-
ment source.

«mise en garde» Les mises en garde ci-
aprés, a l'exclusion de la mention de
source prévue au paragraphe 6(1):

a) dans le cas des cigarettes, celles figu-
rant a la partie 1 du titre A du document
source;

b) dans le cas des petits cigares, celles
figurant & la partie 1 du titre B du docu-
ment source.

«produit du tabac» Cigarette ou petit ci-
gare,

«rabat supérieur» S'agissant du paquet a
coulisse, I'extrémité rabattable du tiroir qui
est masquée par la coulisse lorsque I'em-
ballage est fermé et qui est visible lorsque
I'emballage est utilisé de la maniére habi-
tuelle pour accéder au produit du tabac.

«surface extérieure du tiroir» S’agissant
du paquet a coulisse, la surface de la partie
extérieure du tiroir, a ’exclusion des ra-
bats, lorsque I'emballage est utilisé de la
maniere habituelle pour accéder au produit
du tabac,

«tiroir» La partie coulissante qui s’insére
dans un paquet a coulisse.

«zone d’application» C6té ou partie du co-
té d’un emballage prévu a ce titre confor-
mément aux articles 12, 17 et 22.

« message
d'information
sur la santé »
"health
informaiion
message”

« mise en
garde »
“health
warning"

« produit du
tabae »
“robaceo
praduct”

« rabat
supérieur »
“upper siide-

Jap™

« surface
exténeure du
tiroir »
M

exterior surface
of the side”

# |LFOLT
“shide™

« zone
d’application »
“display area”
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closed and that is visible when the package
is used in the customary manner to gain ac-
cess to the tobacco product.

APPLICATION

2. (1) These Regulations apply to pack-
ages of tobacco products that are intended
for retail sale.

(2) These Regulations also apply to
overwraps used as cartons that are intended
for retail sale.

GENERAL PROVISIONS

3. A manufacturer must obtain from the
Minister, in the form of electronic files, the
labelling elements set out in the source
document, including the attribution of the
labelling elements to their source, and dis-
play them on packages or leaflets in accor-
dance with these Regulations.

4. A labelling element and any attribu-
tion of its source that is displayed on a
package or leaflet must be printed

(@) in colours that are as close as possi-
ble to the colours in which the labelling
element and source attribution are set
out in the source document; and

(b) with the greatest clarity possible tak-
ing into consideration the printing
method used.

5. Text contained in a labelling element
must be legible and displayed in both offi-
cial languages in the same manner,

6. (1) If a manufacturer chooses to dis-
play the attribution contained in the elec-
tronic files, they must display it in the
same manner as it is presented in the

CHAMP D’APPLICATION

2. (1) Le présent réglement s’applique
aux emballages de produits du tabac desti-
nés a la vente au détail.

(2) 1l s’applique également aux surem-
ballages qui sont utilisés en guise de car-
touches destinées a la vente au détail.

DISPOSITIONS GENERALES

3. 1l incombe au fabricant d’obtenir du
ministre, sous la forme de dossiers électro-
niques, les éléments d’étiquetage figurant
dans le document source, y compris les
mentions de source, et de les faire figurer
sur les emballages ou les prospectus
conformément au présent réglement.

4. Les éléments d'étiquetage et les men-
tions de source qui figurent sur les embal-
lages ou les prospectus doivent satisfaire
aux conditions suivantes :

a) étre imprimés en des couleurs se rap-
prochant le plus possible de celles de ces
éléments et mentions dans le document
S0uUrce;

b) étre imprimés avec le plus de clarté
possible compte tenu de la technique
d’impression utilisée.

5. Le texte contenu dans les éléments
d’étiquetage doit étre lisible et figurer de la
méme fagon dans les deux langues offi-
cielles.

6. (1) Si le fabricant choisit de faire fi-
gurer la mention de source contenue dans
un fichier électronique, il le fait de la
méme maniére que dans le document
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source document or in accordance with
section 10.

(2) If a manufacturer chooses to remove
the attribution contained in the electronic
files, they must only remove the phrases
“Health Canada™ and “Santé Canada”.

7. A labelling element, or a component
of a labelling element, must not be con-
cealed or obscured, except partially

(a) by an excise stamp in accordance
with subsection 11(2); or

(b) by a tear tape required under provin-
cial legislation.

8. (1) The customary method of open-
ing the package must not damage the la-
belling element or make it illegible.

(2) If the customary method of opening
the package severs the labelling element,

(a) the integrity of the labelling element
must be restored when the package is
closed; and

(b) two lines of text within the labelling
element may be separated, but no letter,
numeral or other character may be sev-
ered.

(3) Subsection (1) does not apply to a
package that is ordinarily torn or discarded
after opening.

9. A labelling element that is displayed
on a package or a leaflet must be irremov-
able.

10. If a labelling element does not fit
the portion of the display area that it must
occupy or does not fit the dimensions of a
leaflet that are determined in accordance

source, ou selon les modalités prévues a
I"article 10.

(2) Si le fabricant choisit de retirer une
mention de source contenue dans un fichier
¢lectronique, il ne peut retirer que les men-
tions « Santé Canada » et « Health
Canada ».

7. Aucun élément d’étiquetage, ni au-
cune de ses composantes, ne peut étre mas-
qué ou voilé, sauf partiellement :

a) par un timbre d’accise conformément
aux modalités prévues au
graphe 11(2);

para-

b) par une bandelette d’ouverture exigée
par les lois et réglements provinciaux.

8. (1) L'ouverture de I'emballage de la
maniére habituelle ne doit pas endomma-
ger I"élément d’étiquetage ni le rendre illi-
sible.

(2) Si I’élément d’étiquetage est sec-
tionné lorsque I'emballage est ouvert de la
maniére habituelle :

a) il doit retrouver son intégrité lorsque
I'emballage est refermé;

b) deux lignes de texte qui en font partie
peuvent étre séparées, mais aucune
lettre, aucun nombre ni autre caractére
ne doit étre sectionné,

(3) Le paragraphe (1) ne s’applique pas
aux emballages qui sont habituellement dé-
chirés ou jetés lors de leur ouverture,

9. Lélément d’étiquetage figurant sur
I'emballage ou le prospectus doit étre in-
amovible.

10. Si ['élément d’étiquetage n’est pas
adapté a la partie de la zone d’application
qu’il doit occuper — ou aux dimensions du
prospectus déterminées conformément aux
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with subsections 29(1) and (2), the la-
belling element must be adapted in accor-
dance with the following requirements:

(a) its components must, to the extent
possible, maintain the scale of the com-
ponents in the source document;

(b) the positions of the components
must, to the extent possible, be main-
tained relative to each other;

(¢) the text may only be displaced 1o
meet the requirements of section § or
subsection 11(2); and

(d) the number of lines of text may only
be adapted to avoid distortion of a com-
ponent.

11. (1) A labelling element must not be
applied on an excise stamp that is required
under the Stamping and Marking of Tobac-
co Products Regulations.

(2) A labelling element may be con-
cealed only by an excise stamp but to the
least extent possible and to a maximum
surface area of 180 mm? In that case, the
labelling element must be adapted in accor-
dance with section 10 so that no compo-
nent is concealed by the excise stamp.

HEALTH WARNINGS

12. (1) Subject to subsection (2), health
warnings must be displayed in respect of
each type of package set out in column | of
Schedule | on the display areas set out in
column 2.

(2) In respect of a type of package that
is not set out in Schedule 1, health warn-
ings must be displayed on the following
display areas:

paragraphes 29(1) et (2) —, il est modifié
en tenant compte des exigences suivantes:

a) dans la mesure du possible, ses com-
posantes doivent rester a I’échelle relati-
vement a celles du document source;

b) dans la mesure du possible, la posi-
tion des composantes les unes par rap-
port aux autres doit étre conservée;

) le texte ne peut étre déplacé que pour
satisfaire aux exigences de I'article 8 ou
du paragraphe 11(2);

d) le nombre de lignes ne peut étre mo-
difié que pour éviter la déformation
d’une compaosante.

11. (1) Aucun élément d’étiquetage ne
peut étre apposé sur un timbre d’accise exi-
gé en application du Reéglement sur |'es-
tampillage et le marquage des produits du
tabac.

(2) Seul un timbre d’accise peut mas-
quer I'élément d'étiquetage mais le moins
possible et sur au plus 180 mm’. Le cas
échéant, 1'élément d’étiquetage est modifié
conformément & ['article 10 de fagon a ce
qu’aucune de ses composantes ne soit mas-
quée par le timbre d’accise.

MISES EN GARDE

12. (1) Sous réserve du paragraphe (2),
les mises en garde doivent figurer sur
chaque type d’emballage visé & la co-
lonne 1 de I'annexe 1 dans les zones d’ap-
plication prévues a la colonne 2.

(2) S’agissant d’un type d’emballage
qui n’est pas visé & I'annexe 1, les mises en
garde doivent figurer dans les zones d’ap-
plication suivantes:

Estampille

Empiétement
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ton

Aulres
emballages



Portion of
display area

Determmation
of portion of
display area

Soft packapes

Three=sided
packages

DORS/2011-177 — 20 mars 2012

(a) in the case of a package that has at
least two equal-sized sides, other than
the top and bottom of the package, two
of those sides that are opposite sides of
the package and one of which is visible
when the package is used in the custom-
ary manner to gain access to the tobacco
product, including the sides of any lid if
those sides are part of the sides of the
package; and

(h) in the case of any other package, the
largest side that is visible when the
package is used in the customary manner
to gain access to the tobacco product.

13. (1) The portion of a display area of
a package on which a health warning must
be displayed is at least 75% of each display
area referred to in section 12.

(2) The portion of a display area of a
soft package is determined in accordance
with subsection (3), the portion of a display
area of a three-sided package is determined
in accordance with subsection (4), the por-
tion of a display area of a cylindrical pack-
age is determined in accordance with sub-
section (5) and the portion of a display area
of all other types of packages is determined
in accordance with subsections (6) and (7).

(3) In the case of a soft package, the
portion of the display area runs along a line
that is parallel to and not more than 12 mm
below the top edge of the package and ex-
tends from the left edge to the right edge of
the display area.

(4) In the case of a three-sided package,
the portion of the display area runs along a
line that is parallel to the top edge of the

a) dans le cas d’un emballage qui a au
moins deux cotés d'égale superficie, a
I'exclusion du dessus et du dessous de
I’emballage, deux de ces cdtés, pourvu
qu’ils soient opposés I'un a l'autre et
que I'un d’eux soit visible lorsque I’em-
ballage est utilisé de la maniére habi-
tuelle pour accéder au produit du tabac,
y compris les cbtés du couvercle lors-
qu’ils font partie des cotés de I’embal-
lage;

b) dans le cas de tout autre emballage,
le plus grand coté qui est visible lorsque
I’emballage est utilisé de la maniére ha-
bituelle pour accéder au produit du ta-
bac.

13. (1) La partie de la zone d’applica-
tion dans laquelle la mise en garde doit fi-
gurer doit représenter au moins 75 % de
chaque zone d'application visée a I'ar-
ticle 12,

(2) La partie de la zone d’application
des paquets mous est établie conformément
au paragraphe (3), celle des emballages a
trois cOtés conformément au para-
graphe (4), celle des emballages cylin-
driques conformément au paragraphe (5) et
celle de tous les autres types d’emballage
conformément aux paragraphes (6) et (7).

(3) S’agissant des paquets mous, la par-
tie de la zone d'application court le long
d’une ligne paralléle a I'aréte supérieure de
I’emballage située a au plus 12 mm au-des-
sous de cette aréte et s'étend de |'aréte
gauche a I'aréte droite de la zone d’appli-
cation.

(4) S’agissant des emballages a trois c6-
tés, la partie de la zone d’application court
le long d'une ligne paralléle a I'aréte supé-
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package and not more than 12-mm below
the tear line and extends from the left edge
to the right edge of the display area.

(5) In the case of a cylindrical package,
the portion of the display area runs along
the line of separation between the lid and
the side of the package, extends towards
the bottom of the package and is bounded
by the left and right limits of the display
area.

(6) If, in relation to the top edge of a
package, the height to width ratio of the
display area is greater than or equal to 0.5,
then the portion of the display area runs
along that top edge and extends from the
left edge to the right edge of the display
area.

(7) If, in relation to the top edge of a
package, the height to width ratio of the
display area is less than 0.5, then the por-
tion of the display area runs along the left
edge of the display area and extends from
the bottom edge to the top edge of the
package.

(8) A health warning must completely
occupy the portion of the display area and
must be oriented in such a manner that its
text is readable from left to right when the
package is used in the customary manner
to gain access to the tobacco product.

14. (1) If a package has two display ar-
eas, the English version of a health warn-
ing set out in Set 1 of Part | of the source
document must be displayed on one dis-
play area and the French version must be
displayed on the other.

(2) If a package has one display area, a
health warning in English and French set
out in Set 2 of Part 1 of the source docu-

rieure de I’emballage et a au plus 12 mm
au dessous de la ligne de sectionnement et
s'étend de I’aréte gauche a I’aréte droite de
la zone d’application.

(5) S’agissant des emballages cylin-
driques, la partie de la zone d’application
court le long de la ligne de séparation du
couvercle et du cété de [’emballage,
s'étend vers le dessous de I'emballage et
est encadrée par les démarcations gauche et
droite de la zone d’application,

(6) Si, relativement a 1’aréte supérieure
de I’emballage, le rapport hauteur-largeur
de la zone d’application est supérieur ou
égal 4 0,5, la partie de la zone d’application
court le long de cette aréte et s’étend de
I'aréte gauche a 1'aréte droite de la zone
d’application,

(7) Si, relativement a 1’aréte supérieure
de I'emballage, le rapport hauteur-largeur
de la zone d’application est inférieur a 0,5,
la partie de la zone d’application court le
long de I'aréte gauche de la zone dappli-
cation et s’étend de I’aréte inférieure a
I’aréte supérieure de I’emballage.

(8) La mise en garde doit occuper la to-
talité de la partie de la zone d’application
et étre orientée de fagon a ce que le texte se
lise de gauche 4 droite lorsque I'emballage
est utilisé de la maniére habituelle pour ac-
céder au produit du tabac,

14, (1) S’il y a deux zones d’applica-
tion sur 'emballage, la version frangaise
de la mise en garde prévue au jeu | de la
partie 1 du document source doit figurer
dans une zone d’application et la version
anglaise dans ’autre.

(2) S'il n’y a qu'une zone d’application
sur [’emballage, une mise en garde en fran-
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ment must be displayed on the display
area.

(3) In the case of a carton, the English
version of a health warning set out in Set 1
of Part 1 of the source document must be
displayed on one of the primary display ar-
eas set out in column 2 of item 10 of
Schedule 1 and the French version must be
displayed on the other. The English version
of a different health warning set out in that
Set 1 must be displayed on one of the two
secondary display areas set out in the same
column of the same item and the French
version must be displayed on the other,

15. A manufacturer must, in respect of
each type of package of each brand of to-
bacco product that they package in a year,
display each health warning on between
3.25% and 9.25% of the packages of those
products.

16. The format of a health warning set
out in the source document that must be
displayed on a package is the following:

(a) if the height to width ratio of the
portion of the display area is less than
0.5, the “Elongated Landscape” format;

(b) if the height to width ratio of the
portion of the display area is greater than
or equal to 0.5 but less than or equal to
1.0, the “Landscape” format;

(¢) if the height to width ratio of the
portion of the display area is greater than
1.0 but less than or equal to 2, the “Por-
trait” format; and

(d) if the height to width ratio of the
portion of the display area is greater than
2, the “Elongated Portrait” format,

¢ais et en anglais prévue au jeu 2 de la par-
tie 1 du document source doit y figurer.

(3) S’agissant des cartouches, la version
frangaise de la mise en garde prévue au
jeu 1 de la partie 1 du document source
doit figurer dans une des zones d’applica-
tion principales visées & la colonne 2 de
I’annexe 1, en regard de Iarticle 10, et la
version anglaise dans ’autre. La version
frangaise d’une mise en garde différente et
prévue au jeu 1 doit figurer dans une des
zones d'application secondaires visées a la
méme colonne en regard du méme article
et la version anglaise dans I’autre.

15, Le fabricant doit, a I'égard de
chaque type d’emballage de chaque
marque des produits du tabac qu’il emballe
au cours d’une année, faire figurer chacune
des mises en garde sur 3.25 % 4 9,25 % de
ces produits.

16. La mise en garde prévue dans le do-
cument source doit figurer sur I’emballage
dans le format suivant:

a) si le rapport hauteur-largeur de la
partie de la zone d’application est infé-
rieur a 0,5, le format « paysage allon-
géy;

b) si le rapport hauteur-largeur de la
partie de la zone d’application est égal
ou supérieur a 0,5 mais inférieur ou égal
a 1,0, le format « paysage »;

¢) si le rapport hauteur-largeur de la
partie de la zone d’application est supé-
rieur a 1,0 mais inférieur ou égal a 2, le
format « portrait »;

d) si le rapport hauteur-largeur de la
partie de la zone d’application est supé-
rieur a 2, le format « portrait allongé ».
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TOXIC EMISSIONS STATEMENTS

17. (1) Subject to subsection (2), a tox-
ic emissions statement must be displayed
in respect of each type of package set out
in column | of Schedule 2 on the display
areas set out in column 2.

(2) In the case of a type of package that
is not referred to in Schedule 2, a foxic
emissions statement must be displayed on
the display area that is the largest side of
the package, other than the side or sides on
which a health warning is displayed.

18. (1) If the display area on which the
toxic emissions statement is required to be
displayed is less than 10 ¢m?, the statement
must completely occupy the display area.

(2) In any other case except for cartons,
if the display area on which the toxic emis-
sions statement is required to be displayed
is equal to or greater than 10 cm’, the state-
ment must occupy the greater of 60% of
the display area and 10 cm’.

(3) Except in the case of cartons, the
portion of the display area on which the
toxic emissions statement is required to be
displayed does not have to exceed a sur-
face area of 30 cm?,

(4) In the case of a carton, the portion of
the display area on which the toxic emis-
sions statement must be displayed is at
least 50% of the display area.

(5) In the case of a soft package, the
portion of the display area runs along a line
that is parallel to and not more than 12 mm
below the top edge of the package and ex-

ENONCES SUR LES EMISSIONS
TOXIQUES

17. (1) Sous réserve du paragraphe (2),
les énoncés sur les émissions loxiques
doivent figurer sur chaque type d’embal-
lage visé 4 la colonne 1 de I'annexe 2 dans
les zones d’application prévues a la co-
lonne 2.

(2) S’agissant d'un type d'emballage
qui n’est pas visé a |'annexe 2, les énoncés
sur les émissions toxiques doivent figurer
dans la zone d'application représentant le
plus grand c6té, autre que celui ou ceux ol
figure une mise en garde,

18. (1) Sila zone d’application dans la-
quelle doit figurer I'énoncé sur les émis-
sions toxiques est inférieure a 10 cm?,
I'énoncé doit occuper la totalité de cette
zone.

(2) Dans tous les autres cas, a I'excep-
tion des cartouches, si la zone d’applica-
tion dans laquelle doit figurer I’énoncé sur
les émissions toxiques est égale ou supé-
rieure a 10 cm?, I’énoncé doit occuper le
plus grand espace entre 60 % de la zone
d’application et 10 cm’,

(3) La partie de la zone d’application
dans laquelle doit figurer I’énoncé sur les
émissions toxiques n’a pas a dépasser une
superficie de 30 cm’, sauf dans le cas des
cartouches.

(4) S’agissant des cartouches, la partie
de la zone d’application dans laquelle
I'énoncé sur les émissions toxiques doit fi-
gurer doit représenter au moins 50 % de
cette zone.

(5) S’agissant des paquets mous, la par-
tie de la zone d’application court le long
d’une ligne paralléle a I’aréte supérieure de
['emballage située a au plus 12 mm au-des-
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tends from the left edge to the right edge of
the display area.

(6) In the case of a cylindrical package,
the portion of the display area runs along
the line of separation between the lid and
the side of the package, extends towards
the bottom of the package and is bounded
by the left and right limits of the display

area.

(7) For the purposes of subsections (2)
to (6), the toxic emissions statement must
completely occupy the portion of the dis-
play area.

19. A toxic emissions statement must be
displayed in English and French in the dis-
play area or the portion of the display area,
as the case may be.

20. A manufacturer must, in respect of
each type of package of each brand of to-
bacco product that they package in a vear,
display each toxic emissions statement on
between 22% and 28% of those products.

21. The format of a toxic emissions
statement set out in the source document
that must be displayed on a package is the
following:

(a) if the surface area of the display area
or the portion of the display area, as the
case may be, is less than or equal to
10 em?, the “Landscape” format; and

(b) if the surface area of the display area
or the portion of the display area, as the
case may be, is greater than 10 cm?, the
“Elongated Landscape™ format.

sous de cette aréte et s'étend de I'aréte
gauche a "aréte droite de la zone d’appli-
cation,

(6) S'agissant des emballages cylin-
driques, la partie de la zone d’application
court le long de la ligne de séparation du
couvercle et du c6té de 1'emballage,
s'étend vers le dessous de 'emballage et
est encadrée par les démarcations gauche et
droite de la zone d’application.

(7) Pour  I'application des para-
graphes (2) a (6), I"énoncé sur les émis-
sions toxiques doit occuper la totalité de la
partie de la zone d’application.

19. Tout énoncé sur les émissions
toxiques doit figurer en frangais et anglais
dans la zone d’application ou la partie de la
zone d'application, selon le cas.

20. Le fabricant doit, a I'égard de
chaque type d’emballage de chaque
marque des produits du tabac qu’'il emballe
au cours d’une année, faire figurer chacun
des énoncés sur les émissions toxiques sur
22 % a 28 % de ces produits.

21, Les ¢énoncés sur les ¢émissions
toxiques prévus dans le document source
doivent figurer sur I’emballage dans le for-
mat suivant:

a) si la superficie de la zone d’applica-
tion ou de la partie de la zone d’applica-
tion, selon le cas, est inférieure ou égale
a 10 em’, le format « paysage »;

b) si la superficie de la zone d’applica-
tion ou de la partie de la zone d’applica-
tion, selon le cas, est supérieure a
10 em’, le format « paysage allongé ».
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HEALTH INFORMATION MESSAGES

22. (1) Subject to subsections (3) and
(4), in the case of a slide and shell package,
other than a slide and shell package with a
lateral slide, a health information message
must be displayed on either the two display
areas of the package which are the upper
slide-flap and the exterior surface of the
slide or on a leaflet inserted in the package.

(2) When the package is used in the
customary manner to gain access to the to-
bacco product, the health information mes-
sage on the upper slide-flap and on the ex-
terior surface of the slide must be oriented
in the same direction as the health warning
displayed on the package.

(3) If the surface arca of the exterior
surface of the slide is less than 55 cm’, a
health information message must be dis-
played on a leaflet inserted in the package.

(4) If, in relation to the top edge of the
exterior surface of the slide, the height to
width ratio of the exterior surface of the
slide is greater than one, a health informa-
tion message must be displayed on a leaflet
inserted in the package.

23. Subject to section 22, a health infor-
mation message must be displayed on a
leaflet inserted in the package except in the
case of cylindrical packages, soft packages,
two-sided packages, three-sided packages
and cartons other than cartons containing
soft packages. In the case of cartons con-
taining soft packages the health informa-
tion message must be displayed on a leaflet
inserted in the carton.

MESSAGES D'INFORMATION SUR LA
SANTE

22. (1) Sous  réserve  des  para-
graphes (3) et (4), s’agissant d’un paquet a
coulisse, autre que le paquet a coulisse a ti-
roir latéral, le message d’information sur la
santé doit figurer soit sur les deux zones
d’application que sont le rabat supérieur et
la surface extérieure du tiroir, soit sur un
prospectus inséré dans le paquet.

(2) Lorsque le paquet est utilisé de la
maniére habituelle pour accéder au produit
du tabac, le message d'information sur la
santé figurant sur le rabat supérieur et sur
la surface extérieure du tiroir doil étre dis-
posé dans le méme sens que la mise en
garde.

(3) Si la superficie de la surface exté-
rieure du tiroir est inférieure a 55 cm’?, le
message d’information sur la santé doit fi-
gurer sur un prospectus inséré dans le pa-
quet.

(4) Si, relativement a I’aréte supérieure
de la surface extérieure du tiroir, le rapport
hauteur-largeur de la surface extérieure du
tiroir est supérieur a 1, le message d’infor-
mation sur la santé doit figurer sur un pros-
pectus inséré dans le paquet.

23. Sous réserve de "article 22, le mes-
sage d’information sur la santé doit figurer
sur le prospectus inséré dans I’emballage,
sauf dans le cas des emballages cylin-
driques, des paquets mous, des emballages
a deux cOtés, des emballages a trois cotés
et des cartouches autres que les cartouches
contenant des paquets mous. Dans ce der-
nier cas, le message d'information sur la
santé doit figurer sur un prospectus inséré
dans la cartouche.

Zones d'applica-
tion

Orientation du
message

Exclusion —
superficie

Exelusion —
rappert hauteur-
largeur

Prospectus
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24. A health information message must
completely occupy the two display areas of
a slide and shell package or the two sides
of a leaflet.

25. (1) The health information message
required to be displayed on a slide and
shell package must be one of those set out
in section A of Part 3 of the source docu-
ment.

(2) The health information message re-
quired to be displayed on a leaflet must be
one of those set out in section B of Part 3
of the source document.

26. A manufacturer must, in respect of
cach type of package of each brand of to-
bacco product that they package in a year,
display each health information message
on between 9.5% and 15.5% of the pack-
ages or leaflets, as the case may be.

27. The format of a health information
message set out in the source document
that must be displayed on a slide and shell
package is the following:

(a) if the height to width ratio of the ex-
terior surface of the slide is less than 0.5,
the “Elongated Landscape” format;

(b) if the height to width ratio of the ex-
terior surface of the slide is greater than
or equal to 0.5 but less than 1.0, the
“Landscape” format; and

(c) if the height to width ratio of the ex-
terior surface of the slide is greater than
or equal to 1.0, the “Portrait” format.

28. A health information message must

be displayed in English and French in the
display areas of a slide and shell package.

24. Le message d'information sur la
santé doit occuper la totalit¢ des deux
zones d'application du paquet a coulisse ou
la totalité des deux cétés du prospectus.

25. (1) Le message d’information sur la
santé qui doit figurer sur le paquet a cou-
lisse doit étre I'un de ceux prévus 4 la divi-
sion A de la partie 3 du document source.

(2) Le message d’information sur la
santé qui doit figurer sur un prospectus doit
étre I'un de ceux prévus a la division B de
la partie 3 du document source,

26. Le fabricant doit, a I’égard de
chaque type d’emballage de chaque
marque des produits du tabac qu’il emballe
au cours d'une année, faire figurer chaque
message d'information sur la santé appli-
cable sur 9,5 % a 15,5 % des emballages
ou des prospectus, selon le cas.

27. Le message d’information sur la
santé prévu dans le document source doit
figurer sur le paquet a coulisse dans le for-
mat suivant:

a) si le rapport hauteur-largeur de la
surface extérieure du tiroir est inférieur a
0.5, le format « paysage allongé »;

b) si le rapport hauteur-largeur de la
surface extérieure du tiroir est supérieur
ou égal a 0,5 mais inférieur 4 1,0, le for-
mat « paysage »;

¢) si le rapport hauteur-largeur de la sur-
face extérieure du tiroir est supérieur ou
égal a 1,0, le format « portrait ».

28. Le message d’information sur la
santé doit figurer en frangais et en anglais
sur les zones d’application du paquet a
coulisse.

Espace occupé

Messages
d'information
sur la sante —
paquel d coulisse

Messages
d'information
sur la santé —
prospectus

Repartition
égale

Farmat

Message
d'information
sur la sante
bilingue —
paquet i coulisse
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29. (1) A leaflet on which a health in-
formation message is displayed must be the
largest possible size that the dimensions of
the package will allow without the leaflet
being folded, and must be at least 65 mm
high and 43 mm wide. If the dimensions of
a package will not allow the insertion of a
leaflet that is at least 65 mm high and
43 mm wide, the leaflet may be folded
once lengthwise to allow it to be inserted in
the package and, if necessary, folded a sec-
ond time.

(2) A leaflet does not have to exceed a
surface area of 224 ¢cm? as calculated on the
basis of the height and width of one side of
the leaflet,

(3) A leaflet must be readily visible
when the package is used in the customary
manner to gain access to the tobacco prod-
uct, be easily removable and be placed in
the package in a manner that makes the
text of the message, or some portion of the
text, readable without further manipulation.

30. The format of a health information
message that must be displayed on a leaflet
is the following:

(a) if the height to width ratio of the
leaflet is less than or equal to 2, the
“Portrait™ format; and

(b) if the height to width ratio of the
leaflet is greater than 2, the “Elongated
Portrait” format.

31. The English version of a health in-
formation message must be displayed on
one side of the leaflet and the French ver-
sion on the other.

29. (1) La taille du prospectus sur le-
quel figure le message d’information sur la
santé doit étre la plus grande permise par
les dimensions de I’emballage, sans que le
prospectus soit plié, et doit étre d'au moins
65 mm de hauteur et 43 mm de largeur. Si
les dimensions de ['emballage ne per-
mettent pas I'insertion d’un prospectus
d’au moins 65 mm de hauteur et 43 mm de
largeur, le prospectus peut étre plié une
fois dans le sens de la longueur pour per-
mettre son insertion dans I’emballage et, au
besoin, une deuxiéme fois.

(2) Tl n’est pas nécessaire que la superfi-
cie du prospectus, calculée & partir de la
hauteur et de la largeur d'un c6té du pros-
pectus, dépasse 224 cm’,

(3) Le prospectus doit étre facilement
visible lorsque I"emballage est utilisé de la
maniere habituelle pour accéder au produit
du tabac, doit pouvoir étre facilement retiré
et doit étre placé dans I'emballage de fagon
que le texte du message y figurant — ou
une partie de celui-ci — puisse étre lu sans
autre manipulation.

30. Le message d'information sur la
santé doit figurer sur le prospectus dans le
format suivant:

a) si le rapport hauteur-largeur du pros-
pectus est inférieur ou égal a 2, le format
« portrait »;

b) si le rapport hauteur-largeur du pros-
pectus est supérieur a 2, le format « por-
trait allongé ».

31. La version frangaise du message
d’information sur la santé doit figurer sur
un coté du prospectus et la version anglaise
sur |'autre.
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TRANSITIONAL PROVISIONS

32. (1) In this section, “former Regu-
lations” means the Tobacco Products In-
Sormation Regulations as they read im-
mediately before the day on which these
Regulations come into force.

(2) Despite these Regulations, if a
package of a tobacco product or any ac-
companying leaflet displays information
in accordance with the former Regula-
tions and the product is sold or dis-
tributed by a manufacturer, the former
Regulations continue to apply to the
package or the leaflet during the period
of 180 days after the coming into force of
these Regulations.

(3) Despite these Regulations, if a
package of a tobacco product or any ac-
companying leaflet displays information
in accordance with the former Regula-
tions and the product is sold by a retail-
er, the former Regulations continue to
apply to the package or the leaflet dur-
ing the period of 270 days after the com-
ing into force of these Regulations.

COMING INTO FORCE

33. These Regulations come into force
on the day on which they are registered.

DISPOSITIONS TRANSITOIRES

32. (1) Dans le présent article, «reé-
glement antérieur» s’entend du Régle-
ment sur Uinformation relative aux pro-
duits du tabac, dans sa version
antérieure 4 'entrée en vigueur du pré-
sent réglement.

(2) Malgré le présent réglement, si
Pinformation figure sur [I’emballage
d’un produit du tabac ou sur le prospec-
tus qui accompagne le produit confor-
mément au réglement antérieur et que le
produit est vendu ou distribué par un fa-
bricant, le réglement antérieur continue
de s’appliquer a cet emballage ou a ce
prospectus pendant la période de cent
quatre-vingt jours suivant I'entrée en vi-
gueur du présent réglement.

(3) Malgré le présent réglement, si
linformation figure sur [’emballage
d’un produit du tabac ou sur le prospec-
tus qui accompagne le produit confor-
mément au réglement antérieur et que le
produit est vendu par un détaillant, le
réglement antérieur continue de s’appli-
quer A cet emballage ou & ce prospectus
pendant la période de deux cent
soixante-dix jours suivant I’entrée en vi-
gueur du présent réglement.

ENTREE EN VIGUEUR

33. Le présent réglement entre en vi-
gueur i la date de son enregistrement,
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SCHEDULE 1
(Section 12 and subsection 14(3))

DISPLAY AREAS FOR HEALTH WARNINGS

ANNEXE 1
(article 12 et paragraphe 14(3))

ZONES D'APPLICATION POUR LES MISES EN GARDE

Item

Column |
TYPE OF PACKAGE

Column 2
DISPLAY AREAS

Shide and shell package

Shide and shell package
with a lateral slide

Flip-top package
Soft package

Flip-top package with
bevelled sides

Two-sided package
Three-sided package

Box that is not a carton

Cylindrical package

Carton

The two largest sides of the package
The two largest sides of the package

The two largest sides of the package
The two largest sides of the package

The two largest sides of the package,
including the two contiguous bevelled
sides

One of the two sides of the package

The two largest sides excluding the
bottom

If the two largest sides, excluding the top
and bottom of the package, have a total
surface area greater than the surface area
of the 10p, the two largest sides

If the two largest sides, excluding the top
and bottom of the package, have a total
surface arca less than or equal to the
surface area of the top, the top

Excluding the top and bottom of the
cylindrical package, any two areas cach
of which occupy 40% of the side and
which extend from the top edge of the
package to the boltom edge and which
form rectangles when projected onto a
flat plane

The two largest sides of the package are
the two primary display areas and the
next two largest remaining sides are the
two secondary display areas

Article

Colonne 1

TYPES
D'EMBALLAGE

Colonne 2

ZONES D'APPLICATION

Paquet 4 coulisse

Paguet a coulisse a
tiroir latéral

Paguet 4 abattant
Paquet mou

Paquet 4 abattant &
cOtés hiseautés

Emballage a deux
cotés

Emballage 4 trois
colés

Boite qui n’est pas
une cartouche

Emballage cylindrnque

Cartouche

Les deux plus grands cotés de I'emballage.
Les deux plus grands cétés de 'emballage.

Les deux plus grands cétés de |'emballage.
Les deux plus grands cdtés de I"emballage.

Les deux plus grands cétés de |'emballage
incluant les deux cotés biseautés conhigus.

Un des deux coiés de |'emballage

Les deux plus grands cdtés de I'emballage,
i |'exception du dessous.

S les deux plus grands cbiés de
I"emballage, & I'exception du dessus et du
dessous de celui-c1, ont une surface 1otale
supérieure & celle du dessus, les deux plus
grands cotés,

Si les deux plus grands ctés de
I'emballage, 4 'exception du dessus et du
dessous de celui-c1, oni une surface totale
plus petite ou égale a celle du dessus, le
dessus.

A I"exception du dessus et du dessous de
'emballage cyhndrique, chacune des deux
zones quelcongques occupant respectivement
40 % du ¢dié, s*¢tendant de 'aréte
supérieure de 'emballage & |'aréte
inférieure et qui formerait un rectangle s1
elle étail projetée sur un plan plat

Les deux plus grands c6tés de I'emballage
sont les deux zones d'application
principales et les deux autres plus grands
cOtés sont les deux zones d'application
secondaires.
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SCHEDULE 2

(Section 17)

DISPLAY AREA FOR TOXIC EMISSIONS STATEMENTS

Item

Column |
TYPE OF PACKAGE

Column 2
DISPLAY AREA

ANNEXE 2

(article 17)

ZONES D'APPLICATION DES ENONCES SUR LES EMISSIONS
TOXIQUES

Slide and shell package
Slide and shell package
with a lateral slide

Soft package

Flip-top package

Flip-top package with
bevelled sides

Two-sided package
Three-sided package

Box that is not a carlon

Cylindrical package

Carton

A side, other than that on which a health
warning is displayed, excluding the top
and bottom of the package

A side, other than that on which a health
warning is displayed, excluding the top
and bottom of the package

A side, other than that on which a health
warning is displayed, excluding the top
and bottom of the package

A side, other than that on which a health
warning is displayed, excluding the top
and bottom of the package and the
partion of that side that is part of the flip-
top

A side, other than that on which a health
warning is displayed, excluding the top
and bottom of the package and the
portion of that side that is part of the flip-
lop

The side on which no health warning is
displayed

The side on which no health warning is
displayed

If the health warnings are displayed on
sides other than the top of the package,
one of the largest remaining sides,
excluding the bottom

If the health warning is displayed on the
top of the package, one of the largest
remaining sides, excluding the bottom

Excluding the top and bottom of the
package and the display areas on whicha
health warning is displayed, any area that
occupies at least 10% of the side and
which extends from the top edge of the
package to the bottom edge and which
forms a rectangle when projected onto a
flat plane

The remaining sides, other than the sides
on which the health warnings are
displayed

Article

Caolonne 1

TYPES
D'EMBALLAGE

Colonne 2

ZONES D'APPLICATION

Paquet a coulisse

Paquet 4 coulisse a
tiroir latéral

Paquet mou

Paquet 4 abattant

Paquet 4 abattant a
cotés biseautds

Emballage a deux
cotés

Emballage a trois
cotés

Baoite qui n'est pas
une cartouche

Emballage cylindrique

Cartouche

Un des ctés autres que I'un de ceux on
figure la mise en garde, 4 I"exception du
dessus et du dessous de 'emballage.

Un des cotés autres que |'un de ceux ot
figure la mise en parde, 4 I"exception du
dessus et du dessous de I'emballage.

Un des ¢6tés aulres que I'un de ceux o
figure la mise en garde, 4 I'exception du
dessus et du dessous de I'emballage.

Un des c6tés autres que |'un de ceux ot
figure la mise en garde, a I'exception du
dessus et du dessous de I'emballage et de la
partie de ce coté qui fait partie de |"abattant,

Un des cotés autres que 1'un de ceux o
figure la mise en garde, 4 |'exception du
dessus et du dessous de 'emballage et de la
partie de ce cdté qun fail partie de |'abattant

Le c6té autre que celui ol figure la mise en
garde,

Le cdté autre que ceux ou figure la mise en
garde

Sila mise en garde figure sur des cotés
autre que le dessus de 'emballage, alors un
des plus grands coiés restants, 4 |'exception
du dessous.

Si la mise en garde figure sur le dessus de
I'emballage, alors un des plus grands cétés
restants, a |'exception du dessous

A 'exception du dessus et du dessous de
I'emballage et des zones d'application ol
figure la mise en garde, une zone
quelconque occupant au moins 10 % du
cote, s'étendant de |'aréte supéricure de
I'emballage a |'aréte inférieure et qui
formerait un rectangle si elle élait projetée
sur un plan plat

Les cotes restants, autres que ceux ol
figurent les mises en garde.
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(3) A copy of every by-law made under this
section shall be sent by mail to the Minister by
the chief or a member of the council of the
band within four days after it is made,

(4) Every person who contravenes a by-law
made under this section is guilty of an offence
and liable on summary conviction

(@) in the case of a by-law made under para-
graph (1)(a), to a fine of not more than one
thousand dollars or to imprisonment for a
term not exceeding six months or to both;
and

(b) in the case of a by-law made under para-
graph (1)(b) or (¢), to a fine of not more than
one hundred dollars or to imprisonment for a
term not exceeding three months or to both,

RS, 1985, ¢ 32 (Ist Supp.), s 16

86. A copy of a by-law made by the council
of a band under this Act, if it is certified to be a
true copy by the superintendent, is evidence
that the by-law was duly made by the council
and approved by the Minister, without proof of
the signature or official character of the super-
intendent, and no such by-law is invalid by rea-
son of any defect in form.,

RS, c I-6,5 86

TAXATION

87. (1) Notwithstanding any other Act of
Parliament or any Act of the legislature of a
province, but subject to section 83 and section
5 of the First Nations Fiscal and Statistical
Management Act, the following property is ex-
empt from taxation; '

(a) the interest of an Indian or a band in re-
serve lands or surrendered lands; and

(b) the personal property of an Indian or a
band situated on a reserve.

(2) No Indian or band is subject to taxation
in respect of the ownership, occupation, posses-
sion or use of any property mentioned in para-
graph (1)(a) or (&) or is otherwise subject to
taxation in respect of any such property.

(3) No succession duty, inheritance tax or
estate duty is payable on the death of any Indi-

(3) Le chef ou un membre du conseil de la
bande doit envoyer par courrier au ministre une
copie de chaque réglement administratif prévu
au présent article dans les quatre jours suivant
sa prise.

(4) Quiconque contrevient 4 un réglement
administratif pris en vertu du présent article
commet une infraction et encourt, sur déclara-
tion de culpabilité par procédure sommaire :

a) dans le cas d’un réglement pris en vertu
de I'alinéa (1)a), une amende maximale de
mille dollars et un emprisonnement maximal
de six mois, ou I’'une de ces peines;

b) dans le cas d’un réglement pris en vertu
des alinéas (1)b) ou ¢), une amende maxi-
male de cent dollars et un emprisonnement
maximal de trois mois, ou 'une de ces
peines.

LR (1985), ch 32 (I suppl.), art. 16

86. La copie d'un réglement administratif
pris par le conseil d’une bande en vertu de la
présente loi, constitue, si elle est certifice
conforme par le surintendant, une preuve que le
réglement administratif a été diiment pris par le
conseil et approuvé par le ministre, sans qu’il
soit nécessaire de prouver la signature ou la
qualité officielle du surintendant, et nul régle-
ment administratif de cette nature n’est invalide
en raison d'un vice de forme.

SR, ch 1-6, art, 86

TAXATION

87. (1) Nonobstant toute autre loi fédérale
ou provinciale, mais sous réserve de I’article 83
et de |'article 5 de la Loi sur la gestion finan-
ciére et statistique des premiéres nations, les
biens suivants sont exemptés de taxation :

a) le droit d’un Indien ou d’une bande sur
une réserve ou des terres cédées;

b) les biens meubles d’un Indien ou d’une
bande situés sur une réserve.

(2) Nul Indien ou bande n’est assujetti a une
taxation concernant la propriété, ’oceupation,
la possession ou I'usage d'un bien mentionné
aux alinéas (1)a) ou b) ni autrement soumis a
une taxation quant a I'un de ces biens,

(3) Aucun impdt sur les successions, taxe
d’héritage ou droit de succession n’est exigible

54
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an in respect of any property mentioned in
paragraphs (1)(a) or () or the succession there-
to if the property passes to an Indian, nor shall
any such property be taken into account in de-
termining the duty payable under the Dominion
Succession Duty Act, chapter 89 of the Revised
Statutes of Canada, 1952, or the tax payable
under the Estate Tax Act, chapter E-9 of the
Revised Statutes of Canada, 1970, on or in re-
spect of other property passing to an Indian.
R.S., 1985,¢ I-5 5 87:2005,¢c. 9, 5. 150

LEGAL RIGHTS

88. Subject to the terms of any treaty and
any other Act of Parliament, all laws of general
application from time to time in force in any
province are applicable to and in respect of In-
dians in the province, except to the extent that
those laws are inconsistent with this Act or the
First Nations Fiscal and Statistical Manage-
ment Aet, or with any order, rule, regulation or
law of a band made under those Acts, and ex-
cept to the extent that those provincial laws
make provision for any matter for which provi-
sion is made by or under those Acts.

R.S, 1985, ¢ [-5,5 88,2005, ¢ 9,5, 151,

89. (1) Subject to this Act, the real and per-
sonal property of an Indian or a band situated
on a reserve is not subject to charge, pledge,
mortgage, attachment, levy, seizure, distress or
execution in favour or at the instance of any
person other than an Indian or a band.

(1.1) Notwithstanding subsection (1), a
leasehold interest in designated lands is subject
to charge, pledge, mortgage, attachment, levy,
seizure, distress and execution,

(2) A person who sells to a band or a mem-
ber of a band a chattel under an agreement
whereby the right of property or right of pos-
session thereto remains wholly or in part in the
seller may exercise his rights under the agree-

a la mort d'un Indien en ce qui concerne un
bien de cette nature ou la succession visant un
tel bien, si ce dernier est transmis a un Indien,
et il ne sera tenu compte d’aucun bien de cette
nature en déterminant le droit payable, en vertu
de la Loi fédérale sur les droits successoraux,
chapitre 89 des Statuts revisés du Canada de
1952, ou I'impdt payable, en vertu de la Loi de
l'impét sur les biens transmis par décés, cha-
pitre E-9 des Statuts revisés du Canada de
1970, sur d’autres biens transmis a un Indien ou
al'égard de ces autres biens,

LR (1985),ch. I-5, arl. 87, 2005, ch. 9, art, 150,

DROITS LEGAUX

88. Sous réserve des dispositions de quelque
traité et de quelque autre loi fédérale, toutes les
lois d’application générale et en vigueur dans
une province sont applicables aux Indiens qui
s’y trouvent et a leur égard, sauf dans la mesure
ou ces lois sont incompatibles avec la présente
loi ou la Loi sur la gestion financiére et stalis-
ligue des premiéres nations ou quelque arrété,
ordonnance, régle, réglement ou texte législatif
d'une bande pris sous leur régime, et sauf dans
la mesure ou ces lois provinciales contiennent
des dispositions sur toute question prévue par la
présente loi ou la Loi sur la gestion financiére
et statistique des premiéres nations ou sous leur
régime.

L.R. (1985), ch. 1-5, art. 88, 2005, ch. 9, art. 151

89. (1) Sous réserve des autres dispositions
de la présente loi, les biens d’un Indien ou
d’une bande situés sur une réserve ne peuvent
pas faire I'objet d’un privilege, d'un nantisse-
ment, d'une hypothéque, d’une opposition,
d'une réquisition, d’une saisie ou d’une exécu-
tion en faveur ou a la demande d’une personne
autre qu’un Indien ou une bande.

(1.1) Par dérogation au paragraphe (1), les
droits découlant d'un bail sur une terre dési-
gnée peuvent faire I’objet d’un privilege, d’un
nantissement, d'une hypothéque, d'une opposi-
tion, d’une réquisition, d'une saisie ou d’une
exécution,

(2) Une personne, qui vend a une bande ou 4
un membre d'une bande un bien meuble en ver-
tu d’une entente selon laquelle le droit de pro-
priété ou le droit de possession demeure acquis
en tout ou en partie au vendeur, peut exercer

Lois
provinciales
d’ordre général
applicables nux
Indiens

Inaliénabilité
des biens situés
SUr UNe réserve

Dérogation

Ventes
condibionnelles



Property deemed
situated on
reserve

Restniction on
transfer

Destruction of
property

Centain property
on a reserve may
not be acquired

Saving

Removal,
destruction, etc.

Indian — March 20, 2012

ment notwithstanding that the chattel is situated
on a reserve.

RS, 1985,¢ I-5,5 89, RS, 1985, ¢ 17 (4th Supp ), s 12

90. (1) For the purposes of sections 87 and
89, personal property that was

(a) purchased by Her Majesty with Indian
moneys or moneys appropriated by Parlia-
ment for the use and benefit of Indians or
bands, or

(b) given to Indians or to a band under a
treaty or agreement between a band and Her
Majesty,

shall be deemed always to be situated on a re-
SErve.

(2) Every transaction purporting to pass title
to any property that is by this section deemed to
be situated on a reserve, or any interest in such
property, is void unless the transaction is en-
tered into with the consent of the Minister or is
entered into between members of a band or be-
tween the band and a member thereof,

(3) Every person who enters into any trans-
action that is void by virtue of subsection (2) is
guilty of an offence, and every person who,
without the written consent of the Minister, de-
stroys personal property that is by this section
deemed to be situated on a reserve is guilty of
an offence.

RS, c. 16,5 90

TRADING WITH INDIANS

91. (1) No person may, without the written
consent of the Minister, acquire title to any of
the following property situated on a reserve,
namely,

(&) an Indian grave house;
(b) acarved grave pole;
(¢) atotem pole;

(d) acarved house post; or

(e) a rock embellished with paintings or
carvings.

(2) Subsection (1) does not apply to chattels
referred to therein that are manufactured for
sale by Indians.

(3) No person shall remove, take away, mu-
tilate, disfigure, deface or destroy any chattel

ses droits aux termes de |'entente, méme si le
bien meuble est situé sur une réserve.

L.R (1985), ch 1-5, art 89, L.R. (1985), ch. 17 (4° suppl ),
arl. 12,

90. (1) Pour I'application des articles 87 et
89, les biens meubles qui ont été;

a) soit achetés par Sa Majesté avec |’argent
des Indiens ou des fonds votés par le Parle-
ment & I'usage et au profit d’'Indiens ou de
bandes;

b) soit donnés aux Indiens ou 4 une bande
en vertu d’un traité ou accord entre une
bande et Sa Majesté,

sont toujours réputés situés sur une réserve.

(2) Toute opération visant a transférer la
propriété d’un bien réputé, en vertu du présent
article, situé sur une réserve, ou un droit sur un
tel bien, est nulle & moins qu’elle n’ait lieu avec
le consentement du ministre ou ne soit conclue
entre des membres d’'une bande ou entre une
bande et ['un de ses membres.

(3) Quiconque conclut une opération décla-
rée nulle par le paragraphe (2) commet une in-
fraction; commet aussi une infraction qui-
conque détruit, sans le consentement écrit du
ministre, un bien meuble réputé, en vertu du
présent article, situé sur une réserve,

S R, ch. 1-6, art. 90

COMMERCE AVEC LES INDIENS

91. (1) Nul ne peut, sans le consentement
écrit du ministre, acquérir la propriété de I'un
des biens suivants, situes sur une réserve

a) une maison funéraire indienne;
b) un monument funéraire sculpté;
¢) un poteau totémique;

d) un poteau sculpté de maison;

e) une roche ornée d'images pravées ou
peintes.

(2) Le paragraphe (1) ne s’applique pas aux
biens meubles y mentionnés qui sont fabriqués
en vue de la vente par des Indiens,

(3) Nul ne peut enlever, emporter, mutiler,
défigurer, détériorer ou détruire un bien meuble

Biens considéres
comme situds
SUr une réserve

Restriction sur le
transfert

Destruction de
biens

Interdiction
d'acquénr
certmins biens
situés sur une
réserve

Exception
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S.C. 2003, c. 15, 5. 67

An Act respecting first nations goods and
services tax

[Assented to 19th June 2003)

[Enacted by section 67 of chapter 15 of the
Statutes of Canada, 2003, in force on assent
June 19,2003 ]

SHORT TITLE

1. This Act may be cited as the First Nations
Goods and Services Tax Act.

INTERPRETATION

2. (1) The definitions in this subsection ap-
ply in this Act.

“administration agreement”, in Part 1, means
an agreement referred to in subsection 5(2) and,
in Part 2, means an agreement referred to in
section 22.

“authorized body”, of a first nation, means the
body of the first nation that has the authority to
enter into an administration agreement.

“band” has the meaning assigned by subsection
2(1) of the Indian Act.

“governing body” means the body of a first na-
tion that is identified opposite the name of the
first nation listed in Schedule 1.

“imported taxable supply” has the meaning as-
signed by section 217 of the Excise Tax Act.

“input tax credit” has the same meaning as in
Part IX of the Excise Tax Act.

L.C. 2003, ch. 15, art, 67

Loi concernant la taxe sur les produits et
services des premiéres nations

[Sanctionnée le 19 juin 2003)

[Edictée par I'article 67 du chapitre 15 des
Lois du Canada (2003), en vigueur a la sanction
le 19 juin 2003.]

TITRE ABREGE

1. Loi sur la taxe sur les produils el services
des premiéres nations.

DEFINITIONS ET INTERPRETATION

2. (1) Les définitions qui suivent s'ap-
pliquent a la présente loi,

«accord d’application» S'entend, a la partie 1,
de I'accord visé au paragraphe 5(2) et, a la par-
tie 2, de I'accord visé 4 "article 22.

«bande» S'entend au sens du paragraphe 2(1)
de la Loi sur les Indiens.

«corps dirigeant» Le corps d'une premiére na-
tion dont le nom figure a I'annexe 1 en regard
du nom de celle-ci.

«crédit de taxe sur les intrants» S'entend au
sens de la partie IX de la Loi sur la taxe d'ac-
cise.

« fourniture taxable importée» S’entend au sens
de I'article 217 de la Loi sur la taxe d'accise.

«ministre» Le ministre des Finances,
«organe autorisé» L'organe d'une premiére na-

tion qui est autorisé a conclure un accord d’ap-
plication.
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“lands”, of a first nation, means the lands that
are described opposite the name of the first na-
tion listed in Schedule 1,

“Minister” means the Minister of Finance.

“net tax” has the same meaning as in Part IX of
the kxeise Tax Aet.

“Part IX of the Excise Tax Act” includes Sched-
ules V to X to that Act.

“reserve” has the meaning assigned by subsec-
tion 2(1) of the Indian Act.

(2) Unless a contrary intention appears,
words and expressions used in Part | have the
meanings assigned by subsection 123(1) of the
Excise Tax Act.

(3) A mobile home or floating home is
deemed to be tangible personal property for the
purposes of applying the provisions of Part |
and any first nation law, as defined in subsec-
tion 11(1) or 12(1), in respect of the bringing of
tangible personal property onto the lands of a
first nation.

(4) If a provision of Part IX of the Excise
Tax Act deems certain circumstances or facts to
exist, those circumstances or facts are deemed
to exist for the purposes of determining the
matters in respect of which a first nation may
enact a first nation law, as defined in subsection
L1(1) or 12(1).

2003, ¢, 15, 5. 67 “2", 2005, c. 19, 5. 3

PART |

FIRST NATIONS GOODS AND SERVICES
TAX ACT

APPLICATION OF OTHER ACTS OF PARLIAMENT

3. (1) The obligation to pay tax or any other
amount that is required to be paid under a first
nation law, as defined in subsection 11(1) or
12(1), applies despite the application of the ex-
emption under section 87 of the /ndian Act and
of any other exemption from taxation under any
other Act of Parliament that is similar to the ex-
emption under that section.

(1.1) A first nation law, as defined in sub-
section 11(1) or 12(1), or an obligation to pay
an amount that arises from the application of
section 14, may be administered and enforced

«partie IX de la Lo sur la taxe d'accise » Com-
prend les annexes V 4 X de cette loi.

«réserve» S'entend au sens du paragraphe 2(1)
de la Loi sur les Indiens.

«taxe nette» S'entend au sens de la partie [X
de la Loi sur la taxe d'accise.

«terres» Les terres d'une premiére nation dont
la description figure a 'annexe 1 en regard du
nom de celle-ci.

(2) A moins d’indication contraire, les
termes de la partie 1 s’entendent au sens du pa-
ragraphe 123(1) de la Loi sur la taxe d'accise.

(3) Une maison mobile ou une maison flot-
tante est réputée étre un bien meuble corporel
pour I"application des dispositions de la partie |
et de tout texte législatif autochtone, au sens
des paragraphes 11(1) ou 12(1), concernant le
transfert de biens meubles corporels sur les
terres d'une premiére nation.

(4) Les circonstances ou faits qui sont répu-
tés exister aux termes d’une disposition de la
partie IX de la Loi sur la taxe d'accise sont ré-
putés exister lorsqu’il s’agit de déterminer les
matiéres relativement auxquelles une premiére
nation peut édicter un texte législatif autoch-
tone, au sens des paragraphes 11(1) ou 12(1).

2003, ch, 15, art. 67 «2n; 2005, ch 19, art, 3.

PARTIE 1

TAXE SUR LES PRODUITS ET SERVICES
DES PREMIERES NATIONS

APPLICATION D'AUTRES LOIS FEDERALES

3. (1) L’obligation d’acquitter une taxe ou
une autre somme a payer en vertu d’un texte 1¢-
gislatif autochtone, au sens des paragraphes
L1(1) ou 12(1), I"'emporte sur I'application de
I"exemption prévue a I'article 87 de la Loi sur
les Indiens et de toute autre exemption fiscale,
prévue par une autre loi fédérale, qui est sem-
blable a cette exemption.

(1.1) Tout texte législatif autochtone, au
sens des paragraphes 11(1) ou 12(1), ou toute
obligation de payer une somme découlant de
["application de I’article 14 peut étre mis en ap-
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by Her Majesty in right of Canada or by an
agent of the first nation despite section 89 of
the Indian Act.

(2) The governing body of a first nation list-
ed in Schedule 1 may enact a law under subsec-
tion 4(1) that imposes a tax despite any other
Act of Parliament that limits the authority of
the first nation to enact a law that imposes a
tax.

(3) If a provision of Part IX of the Excise
Tax Act is binding on Her Majesty in right of
Canada or a province, that provision, to the ex-
tent that it applies for the purposes of a first na-
tion law, as defined in subsection 11(1) or
12(1), and any provision of the first nation law
that corresponds to that provision of that Part,
are so binding for the purposes of that law.

2003, ¢. 15,5 67 %3 2005, c. 19, 5. 5.

FiraT NaTion Goobs aND SErvices Tax Law

4. (1) Subject to this section, the governing
body of a first nation that is listed in Schedule 1
and that is a band or has the power to enact
laws that has been recognized or granted under
any other Act of Parliament or under an agree-
ment that has been given effect by any other
Act of Parliament may enact a law that imposes

(a) atax in respect of a taxable supply made
on the lands of the first nation;

(b) atax in respect of the bringing of tangi-
ble personal property onto the lands of the
first nation from a place in Canada; and

(¢) a tax in respect of an imported taxable
supply made on the lands of the first nation.

(2) For the purposes of subsection (1), a
supply, other than an imported taxable supply,
is made on the lands of a first nation only if at
least one of the following conditions is met;

(@) if the lands of the first nation were a par-
ticipating province, a provision of Part IX of
the Excise Tax Act would deem the supply to
be made in that participating province if

(i) the lands of every other first nation in
respect of which a first nation law, as de-

plication par Sa Majesté du chef du Canada ou
par un mandataire de la premiére nation malgré
I"article 89 de la Loi sur les Indiens.

(2) Le corps dirigeant d’une premiére nation
dont le nom figure a ["annexe 1 peut édicter un
texte législatif imposant une taxe en vertu du
paragraphe 4(1) malgré toute autre loi fédérale
qui limite le pouvoir de la premiére nation en
cette matiere.

(3) Si une disposition de la partie IX de la
Loi sur la taxe d'accise lie Sa Majesté du chef
du Canada ou d’une province, cette disposition,
dans la mesure ou elle s’applique dans le cadre
d’un texte législatif autochtone, au sens des pa-
ragraphes 11(1) ou 12(1), ainsi que toute dispo-
sition de ce texte qui y correspond, lient Sa Ma-
Jesté du chef du Canada ou d’une province pour
I'application de ce texte.

2003, ch 15, art 67 «3», 2005, ¢h 19, art, 5

TEXTE LEGISLATIF CONCERNANT LA TAXE SUR LES
PRODUITS ET SERVICES D'UNE PREMIERE NATION

4. (1) Sous réserve du présent article, le
corps dirigeant d’une premiére nation dont le
nom figure a4 'annexe 1 et qui est soit une
bande, soit une premiére nation dont le pouvoir
d’édicter des textes législatifs a été reconnu ou
conféré par une autre loi fédérale ou par un ac-
cord mis en vigueur par une autre loi fédérale,
peut édicter un texte législatif imposant:

a) une taxe relative aux fournitures taxables
effectuées sur les terres de la premiére na-
tion;

b) une taxe relative au transfert de biens
meubles corporels sur les terres de la pre-
miére nation depuis un endroit au Canada;

¢) une taxe relative aux fournitures taxables
importées effectuées sur les terres de la pre-
miére nation.

(2) Pour I’application du paragraphe (1), une
fourniture, sauf une fourniture taxable impor-
tée, est effectuée sur les terres d'une premiére
nation seulement si au moins une des condi-
tions suivantes est remplie

a) a supposer que les terres de la premiére
nation constituent une province participante,
la fourniture serait réputée, aux termes d’une
disposition de la partie IX de la Loi sur la
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prépondérante
du par. 4(1)

Obhigation de 5a
Majesté

Pouvoir
d'imposition
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fined in subsection 11(1) or 12(1), is in
force at the time the supply is made were
each a separate participating province, and

(ii) the participating provinces listed in
Schedule VIII to the Excise Tax Act were
non-participating provinces; or

(b) tax under Part IX of the Excise Tax Act
is not payable in respect of the supply and
such tax would, without section 13, be
payable but for the connection of the supply
with those lands and the application of the
exemption under section 87 of the Indian Act
or of any other exemption from taxation un-
der any other Act of Parliament that is simi-
lar to the exemption under that section.

(3) Despite subsection (2), for the purposes
of paragraph (1){a), a supply of a specified mo-
tor vehicle by way of lease, licence or similar
arrangement under an agreement under which
continuous possession or use of the vehicle is
provided for a period of more than three
months is made on the lands of a first nation
only if

(a) in the case of a recipient who is an indi-
vidual, the recipient ordinarily resides on
those lands at the time the supply is made;
and

(b) in the case of a recipient who is not an
individual, the ordinary location of the vehi-
cle, determined for the purposes of Schedule
[X to the Excise Tax Act at the time the sup-
ply is made, is on those lands.

(4) For the purposes of paragraph (1)(c), an
imported taxable supply is made on the lands of
a first nation only if at least one of the follow-
ing conditions is met:

(a) tax would be payable in respect of the
imported taxable supply under subsection
218.1(1) of the Excise Tax Act if

(i) the lands of the first nation were the
particular participating province referred
to in that subsection,

taxe d'accise, étre effectuée dans cette pro-
vince si, 4 la fois:

(i) les terres de chacune des autres pre-
miéres nations relativement auxquelles un
texte législatif autochtone, au sens des pa-
ragraphes 11(1) ou 12(1), est en vigueur
au moment de la fourniture constituaient
chacune une province participante dis-
tincte,

(ii) les provinces participantes dont le
nom figure & 'annexe VIII de la Loi sur la
laxe d'accise constituaient des provinces
non participantes;

b) la taxe prévue a la partie IX de la Loi sur
la taxe d'accise serait exigible relativement a
la fourniture si ce n'était I'article 13, le lien
entre la fourniture et ces terres et I'applica-
tion de I'exemption prévue a |'article 87 de
la Loi sur les Indiens ou de toute autre
exemption fiscale, prévue par une autre loi
fédérale, qui est semblable & cette exemp-
tion.

(3) Malgré le paragraphe (2), pour I’applica-
tion de I'alinéa (1)a), la fourniture d'un véhi-
cule & moteur déterminé, par bail, licence ou
accord semblable faisant I’objet d’une conven-
tion qui prévoit une période de possession ou
d’utilisation continues du véhicule de plus de
trois mois, est effectuée sur les terres d’une pre-
miére nation seulement si:

a) dans le cas d'un acquéreur qui est un par-
ticulier, il réside habituellement sur ces terres
au moment de la fourniture;

b) dans le cas d’un acquéreur qui n'est pas
un particulier, I'emplacement habituel du vé-
hicule, déterminé pour 'application de |’an-
nexe 1X de la Lol sur la taxe d’accise au mo-
ment de la fourniture, se trouve sur ces
terres.

{4) Pour I'application de I'alinéa (1)c), une
fourniture taxable importée est effectuée sur les
terres d’une premiére nation seulement si au
moins une des conditions suivantes est remplie:

a) la taxe prévue au paragraphe 218.1(1) de
la Loi sur la taxe d'accise serait exigible re-
lativement a la fourniture si, 4 la fois:

(1) les terres de la premiére nation consti-
tuaient la province participante visée a ce
paragraphe,

Fourniture d'un
véhicule &
moleur
détermine sur
des terres

Fourniture
taxable importée
sur des tarres
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(i) the lands of every other first nation in
respect of which a first nation law, as de-
fined in subsection 11(1) or 12(1), is in
force at the time the supply is made were
each a separate participating province,

(iii) the participating provinces listed in
Schedule VIII to the £xcise Tax Act were
non-participating provinces, and

(iv) the recipient of the supply were not a
selected listed financial institution; or

(b) tax under Part IX of the Excise Tax Act
is not payable in respect of the imported tax-
able supply and such tax would, without sec-
tion 13, be payable but for the connection of
the supply with those lands and the applica-
tion of the exemption under section 87 of the
Indian Act or of any other exemption from
taxation under any other Act of Parliament
that is similar to the exemption under that
section.

(5) Subject to subsection (6), a tax in respect
of the bringing of property onto the lands of a
first nation by a person shall be imposed under
a law of the first nation enacted under subsec-
tion (1) only if the property was last supplied to
the person by way of sale at a time when an ad-
ministration agreement was in effect in respect
of that law and tax would have been payable
under Part IX of the Excise Tax Act in respect
of the supply otherwise than at the rate of zero
but for the application of the exemption under
section 87 of the /ndian Aet or of any other ex-
emption from taxation under any other Act of
Parliament that is similar to the exemption un-
der that section.

(6) For the purposes of paragraph (1)(b), a
tax in respect of the bringing of property onto
the lands of a first nation by a person shall not
be imposed if

(a) tax became payable by the person in re-
spect of the property under any first nation
law, as defined in subsection 11(1) or 12(1),
or section 212 of the Excise Tax Act before

the property is brought onto the lands of the
first nation; or

(ii) les terres de chacune des autres pre-
miéres nations relativement auxquelles un
texte législatif autochtone, au sens des pa-
ragraphes 11(1) ou 12(1), est en vigueur
au moment de la fourniture constituaient
chacune une province participante dis-
tincte,

(1ii) les provinces participantes dont le
nom figure 4 I"annexe VIII de la Loi sur la
laxe d'accise constituaient des provinces
non participantes,

(iv) I'acquéreur de la fourniture n’était
pas une institution financiére désignée par-
ticuliére;

b) la taxe prévue a la partie IX de la Lot sur
la taxe d'accise serait exigible relativement a
la fourniture si ce n’était 'article 13, le lien
entre la fourniture et ces terres et |'applica-
tion de I'exemption prévue a ["article 87 de
la Loi sur les Indiens ou de toute autre
exemption fiscale, prévue par une autre loi
fédérale, qui est semblable a cette exemp-
tion,

(5) Sous réserve du paragraphe (6), la taxe
relative au transfert d'un bien sur les terres
d’une premiére nation n’est imposée sur le fon-
dement d’un texte législatif de la premiére na-
tion édicté en vertu du paragraphe (1) que dans
le cas ot le bien a été fourni, la derniére fois,
par vente a I"auteur du transfert alors qu’un ac-
cord d’application était en vigueur relativement
4 ce texte et ol une taxe aurait été exigible en
vertu de la partie IX de la Lot sur la taxe d'ac-
cise relativement a la fourniture a un taux autre
que nul n'elt été "application de I'exemption
prévue a I'article 87 de la Lot sur les Indiens ou
de toute autre exemption fiscale, prévue par
une autre loi fédérale, qui est semblable a cette
exemption,

(6) Pour I'application de I'alinéa (1)b), la
taxe relative au transfert d’un bien sur les terres
d’une premiére nation n’est pas imposée dans
le cas ol

a) avant le transfert, une taxe est devenue
exigible de 'auteur du transfert relativement
au bien en vertu d’un texte législatif autoch-
tone, au sens des paragraphes 11(1) ou 12(1),
ou en vertu de 'article 212 de la Lo sur la
taxe d'accise;

Transfert d'un
bien sur des
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(&) tax would not be payable under subsec-
tion 220.05(1) of the Excise Tax Act in re-
spect of the bringing of the property onto the
lands of the first nation if

(i) the lands of the first nation were the
particular participating province referred
to in that subsection,

(ii) the lands of every other first nation in
respect of which a first nation law, as de-
fined in subsection 11(1) or 12(1), is in
force at the time the property is brought
onto the lands of the first nation were each
a separate participating province,

(iii) the participating provinces listed in
Schedule VIII to the Excise Tax Act were
non-participating provinces, and

(iv) paragraphs 220.05(3)(a) and (&) of
the Excise Tax Act, section 18 of Part | of
Schedule X to that Act, the exemption un-
der section 87 of the /ndian Act and any
other exemption from taxation under any
other Act of Parliament that is similar to
the exemption under that section did not
apply in respect of the bringing of the
property onto the lands of the first nation.

(7) For the purposes of this Part, if a particu-
lar person brings property onto the lands of a
first nation on behalf of another person, the oth-
er person, and not the patticular person, is
deemed to have brought the property onto those
lands.

(8) For the purposes of subsection (1), the
amount of tax that may be imposed under the
law of a first nation in respect of the bringing
of property onto the lands of the first nation by
a person is equal to the amount determined by
the formula

AxB
where
A is the rate of tax set out in subsection
165(1) of the Excise Tax Act, and

B is
() if the person last acquired the proper-
ty by way of a sale under which the prop-
erty was delivered to the person within
thirty days before the day on which it is

brought onto the lands of the first nation,
the value of the consideration on which

b) lataxe prévue au paragraphe 220.05(1) de
la Loi sur la taxe d'accise ne serait pas exi-
gible relativement au transfert si, a la fois:

(1) les terres de la premiére nation consti-
tuaient la province participante visée a ce
paragraphe,

(ii) les terres de chacune des autres pre-
miéres nations relativement auxquelles un
texte législatif autochtone, au sens des pa-
ragraphes 11(1) ou 12(1), est en vigueur
au moment du transfert constituaient cha-
cune une province participante distincte,

(iii) les provinces participantes dont le
nom figure 4 ’annexe VIII de la Loi sur la
laxe d'accise constituaient des provinces
non participantes,

(iv) les alinéas 220.05(3) a) et b) de la Loi
sur la taxe d'accise, 'article 18 de la par-
tie I de I"annexe X de cette loi, I'exemp-
tion prévue a I'article 87 de la Loi sur les
Indiens et toute autre exemption fiscale,
prévue par une autre loi fédérale, qui est

semblable a cette exemption ne s’appli-
quaient pas relativement au transfert.

(7) Pour I'application de la présente partie,
le bien qu'une personne donnée transfére sur
les terres d’une premiére nation pour le compte
d’une autre personne est réputé avoir été trans-
féré par cette derniére et non par la personne
donnée,

(8) Pour I'application du paragraphe (1), le
montant de taxe qui peut étre imposé en vertu
du texte législatif d’une premiére nation relati-
vement au transfert d’un bien sur les terres de
celle-ci correspond au montant obtenu par la
formule suivante:

AxB
ol:
A représente le taux de taxe établi au para-

graphe 165(1) de la Loi sur la taxe d'ac-
cise;

a) si le bien, que 'auteur du transfert a
acquis la derniére fois par vente, a été li-
vré a celui-ci dans les trente jours précé-
dant le transfert, la valeur de la contre-
partie sur laquelle la taxe prévue a la
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tax under Part IX of the Excise Tax Act in
respect of the sale would have been cal-
culated but for the application of the ex-
emption under section 87 of the Indian
Aet or of any other exemption from taxa-
tion under any other Act of Parliament
that is similar to the exemption under that
section, and

() in any other case, the lesser of

(i) the fair market value of the proper-
ty at the time the property is brought
onto the lands of the first nation, and

(i1) the value of the consideration re-
ferred to in paragraph (),

(9) Tax that is imposed under a law of a first
nation enacted under subsection (1) in respect
of the bringing of property onto the lands of the
first nation shall become payable by the person
who brings it onto the lands at the time it is
brought onto the lands and

(a) if the person is a registrant who acquired
the property for consumption, use or supply
primarily in the course of commercial activi-
ties of the person, the person shall, on or be-
fore the day on or before which the person’s
return in respect of net tax is required to be
filed under the law of the first nation for the
reporting period in which the tax became
payable, pay the tax to the Receiver General
and report the tax in that return; and

(b) in any other case, the person shall, on or
before the last day of the month following
the calendar month in which the tax became
payable, pay the tax to the Receiver General
and file with the Minister of National Rev-
enue in the manner authorized by that Minis-
ter a return in respect of the tax in the form
authorized by and containing information
specified by that Minister.

(10) For the purposes of paragraphs (1)(a)
and (c), the amount of tax that may be imposed
under the law of a first nation in respect of a
supply is equal to the amount of tax that would
be imposed under Part [X of the Excise Tax Act
in respect of that supply if

(a) the Excise Tax Act applied and the law
of the first nation, the exemption under sec-
tion 87 of the Indian Act and any other ex-
emption from taxation under any other Act

partie IX de la Loi sur la taxe d'accise
aurait été calculée relativement 4 la vente
n’elt ét¢ ["application de ['exemption
prévue a 'article 87 de la Lol sur les In-
diens ou de toute autre exemption fiscale,
prévue par une autre loi fédérale, qui est
semblable a cette exemption;

b) dans les autres cas, la moins élevée
des sommes suivantes:

(i) la juste valeur marchande du bien
au moment de son transfert,

(1) la valeur de la contrepartie visée a
I'alinéa a).

(9) La taxe qui est imposée par un texte lé-
gislatif d’une premiére nation, édicté en vertu
du paragraphe (1), relativement au transfert
d’un bien sur les terres de la premiére nation
devient exigible de I"auteur du transfert au mo-
ment du transfert. Au surplus, I'auteur du trans-
fert est tenu:

a) §'il est un inscrit qui a acquis le bien pour
le consommer, Iutiliser ou le fournir princi-
palement dans le cadre de ses activités com-
merciales, de payer la taxe au receveur géné-
ral au plus tard & la date o sa déclaration
concernant la taxe nette est a produire en
vertu du texte législatif pour la période de
déclaration ou la taxe est devenue exigible,
et d'indiquer le montant de cette taxe dans
cette déclaration;

b) sinon, de payer la taxe au receveur géné-
ral et de présenter au ministre du Revenu na-
tional, en la forme et selon les modalités dé-
terminées par celui-ci, une déclaration la
concernant et contenant les renseignements
requis, au plus tard le dernier jour du mois
suivant le mois civil ou la taxe est devenue
exigible.

(10) Pour I'application des alinéas (1)a) et
¢), le montant de taxe qui peut étre imposé en
vertu du texte législatif d’une premiére nation
relativement a une fourniture correspond & ce-
lui qui serait imposé en vertu de la partie [X de
la Loi sur la taxe d'accise relativement a la
fourniture si, a la fois:

a) la Loi sur la taxe d'accise s'appliquait re-

lativement a la fourniture, mais non le texte
legislatif en question, ni I'exemption prévue
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of Parliament that is similar to the exemption
under that section did not apply in respect of
that supply;

(#) the amount were determined without ref-
erence o subparagraph (v) of the description
of A or subparagraph (vi) of the description
of J in the definition “basic tax content” in
subsection 123(1) of the £xcise Tax Act; and

(¢) no amount of tax under subsection
165(2), 212.1(2) or 218.1(1) or Division IV.1
of Part IX of the Excise Tax Act were includ-
ed in determining that amount.

(11) A law enacted under subsection (1) by

and enforcement  the ooverning body of a first nation shall be ad-

Tax atinibutable
to a first nation

ministered and enforced, and the tax imposed
under that law shall be collected, in accordance
with an administration agreement entered into
under subsection 11(2) by the authorized body
of the first nation.

2003, ¢, 15,5 674", 2005,¢. 19,5 6.

5. (1) An administration agreement in re-
spect of a first nation law, as defined in subsec-
tion 11(1) or 12(1), of a particular first nation
shall provide for payments by the Government
of Canada to the particular first nation in re-
spect of that law based on an estimate for each
calendar year of the total (in this section re-
ferred to as “tax attributable 1o the first nation™)
of

{a) the amount by which

(i) the total of all amounts each of which
is an amount of tax (other than tax payable
by a listed financial institution) that, while
that first nation law was in force, became
payable in the year under a first nation
law, as defined in subsection 11(1) or
12(1), or Part IX of the Excise Tax Act
(other than subsections 165(2), 212.1(2)
and 218,1(1) and Division IV.1) and that
is attributable to property or a service that
is for consumption or use on the lands of
the particular first nation

exceeds

(ii) the total of all amounts each of which
is included in the total determined under
subparagraph (i) and

a larticle 87 de la Loi sur les Indiens, ni au-
cune autre exemption fiscale, prévue par une
autre loi fédérale, qui est semblable & cette
exemption;

b) le montant était déterminé compte non te-
nu du sous-alinéa (v) de I'élément A de la
premiére formule figurant a la définition de
«teneur en taxey» au paragraphe 123(1) de la
Lot sur la faxe d'aceise ni du sous-alinéa (vi)
de I'élément J de la quatriéme formule figu-
rant a cette définition;

¢) la taxe prévue aux paragraphes 165(2),
212.1(2) ou 218.1(1) ou a la section IV.1 de
la partie IX de la Loi sur la taxe d'accise
n'entrait pas dans le calcul du montant.

(11) Tout texte législatif édicté en vertu du
paragraphe (1) par le corps dirigeant d’une pre-
miére nation est appliqué, et la taxe imposée en
vertu de ce texte est percue, conformément & un
accord d’application conclu aux termes du pa-
ragraphe 11(2) par 'organe autorisé de la pre-
miére nation.

2003, ch, 15, art, 67 «4»; 2005, ch, 19, arl. 6.

5. (1) L’accord d’application relatif & un
texte législatif autochtone, au sens des para-
graphes 11(1) ou 12(1), d’une premiére nation
donnée prévoit le versement, par le gouverne-
ment du Canada a la premiére nation donnée,
au titre de ce texte, de sommes fondées sur une
estimation pour chaque année civile du total
(appelé «taxe attribuable a la premiére nation»
au présent article) des montants suivants:

a) I’excédent du total visé au sous-alinéa (i)
sur le total visé au sous-alinéa (ii):

(i) le total des montants dont chacun re-
présente le montant de taxe (sauf une taxe
payable par une institution financiére dési-
gnée) qui, pendant que le texte en question
était en vigueur, est devenu exigible au
cours de I’année en vertu d’un texte légis-
latif autochtone, au sens des paragraphes
11(1) ou 12(1), ou de la partie IX de la Loi
sur la taxe d'accise, a 'exception des pa-
ragraphes 165(2), 212.1(2) et 218.1(1) et
de la section IV.1, et qui est attribuable 4
un bien ou & un service destiné a étre
consommé ou utilisé sur les terres de la
premiére nation donnée,

Application
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(A) is included in determining an input
tax credit or in determining a deduction
that may be claimed in determining the
net tax of a person,

(B) can reasonably be regarded as an
amount that a person is or was entitled
to recover by way of a rebate or refund
or otherwise under a first nation law, as
defined in subsection 11(1) or 12(1), or
under any Act of Parliament, or

(C) is an amount of tax in respect of a
supply to a person who is, under any
Act of Parliament or any other law, ex-
empt from paying the tax, and

(b) the total of all amounts each of which is
determined in respect of a listed financial in-
stitution by the formula

A*B
where

A is the excess that would be determined
under paragraph (a) in respect of the fi-
nancial institution if subparagraph (a)(i)
were read without reference to the words
“that is for consumption or use on the
lands of the particular first nation™ and
that subparagraph included amounts of
tax payable by the financial institution
but did not include amounts of tax
payable by any other person, and

B is the percentage that would be deter-
mined, for the purpose of the description
of C in the formula in subsection
225.2(2) of the Excise Tax Act, as the fi-
nancial institution’s percentage for the
particular first nation for the last taxation
year of the financial institution ending in
that calendar year (or, if the financial in-
stitution does not have a taxation year
ending in that calendar year, for the peri-
od that would be that last taxation vear if
the taxation year of the financial institu-
tion that is partly included in that calen-
dar year ended at the end of that calendar
year) if the financial institution were a
selected listed financial institution and
the lands of the particular first nation
were a participating province.

(if) le total des montants dont chacun est
inclus dans le total déterminé selon le
sous-alinéa (i) et, selon le cas:

(A) est inclus dans le calcul soit d'un
crédit de taxe sur les intrants, soit d'une
déduction pouvant entrer dans le calcul
de la taxe nette d’une personne,

(B) peut raisonnablement étre considé-
ré comme un montant qu’une personne
peut ou pouvait recouvrer au moyen
d’un remboursement, d’une remise ou
autrement, en vertu d’un texte législatif
autochtone, au sens des paragraphes
11(1) ou 12(1), ou d’une loi fédérale,

(C) est un montant de taxe relatif a la
fourniture effectuée au profit d’une per-
sonne qui est exonérée du paiement de
la taxe en vertu d’une loi fédérale ou de
tout autre texte législatif;

b) le total des montants dont chacun est dé-
terminé relativement a une institution finan-
ciére désignée et correspond au montant ob-
tenu par la formule suivante :

AxB
ou:

A représente |'excédent qui serait détermi-
né selon I’alinéa a) relativement a I’insti-
tution financiére s'il n'était pas tenu
compte du passage « destiné a étre
consommé ou utilisé sur les terres de la
premiére nation donnée » au sous-alinéa
a)(i) et si les moniants visés & ce sous-
alinéa comprenaient des montants de taxe
exigibles de I'institution financiére mais
non d’une autre personne,

B le pourcentage qui représenterait, pour
I’application de I'élément C de la for-
mule figurant au paragraphe 225.2(2) de
la Loi sur la taxe d'accise, le pourcen-
tage applicable a |’institution financiére
quant a la premiére nation donnée pour la
derniére année d’imposition de I’institu-
tion financiére se terminant dans I"année
civile en question (ou, en I"absence d’une
telle année d’imposition, pour la période
qui correspondrait a cette derniére année
d’imposition si I'année d’imposition de
I"institution financiére qui est comprise
en partie dans cette année civile s'était
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(2) The Minister, with the approval of the
Governor in Council, may on behalf of the
Government of Canada enter into an agreement
in respect of a first nation law, as defined in
subsection 11(1) or 12(1), of a first nation with
the authorized body of the first nation and,
among other things, the agreement shall pro-
vide

{a) the method for estimating, in accordance
with the formulae, rules, conditions and data
sources specified in the agreement, the tax
attributable to the first nation;

() for the sharing, if any, between the first
nation and the Government of Canada of the
tax attributable to the first nation;

(c) for the retention by the Government of
Canada, as its property, of

(i) the portion, if any, of the total tax im-
posed by the first nation under the first na-
tion law that is not tax attributable to the
first nation, and

(ii) the Government of Canada’s share, if
any, under paragraph (b) of the tax at-
tributable to the first nation;

{(d) for the payments, and for the eligibility
for payments, by the Government of Canada
to the first nation in respect of the tax at-
tributable to the first nation out of the Con-
solidated Revenue Fund to which the first
nation is entitled under the agreement, the
time when and the manner in which such
payments will be made, and the remittance
by the first nation to the Government of
Canada of any overpayments or advances by
the Government of Canada or the right of the
Government of Canada to set off any over-
payments or advances against amounts
payable by the Government of Canada to the
first nation under the agreement;

{(e) for the administration and enforcement
of the first nation law by the Government of
Canada and for the collection, by the Gov-
ernment of Canada, of amounts imposed un-
der that law;

terminée 4 la fin de cette méme année) si
I'institution financiére était une institu-
tion financiére désignée particuliére et si
les terres de la premiére nation donnée
constituaient une province participante.

(2) Avec |'approbation du gouverneur en
conseil, le ministre peut conclure, avec I'organe
autorisé d’une premiére nation et pour le
compte du gouvernement du Canada, un accord
relatif a un texte législatif autochtone, au sens
des paragraphes 11(1) ou 12(1), de la premiére
nation. Cet accord porte notamment sur les
points suivants:

a) la méthode pour estimer, d'aprés les for-
mules, régles, conditions et sources de don-
nées indiquées dans |'accord, la taxe attri-
buable 4 la premiére nation;

b) le partage éventuel, entre la premiére na-
tion et le gouvernement du Canada, de la
taxe attribuable & la premiére nation;

¢) la conservation par le gouvernement du
Canada, comme ses propres biens, des
sommes suivantes:

(i) la partie éventuelle de la taxe totale
imposée par la premiére nation en vertu du
texte législatif autochtone qui n’est pas in-
cluse dans la taxe attribuable 4 la premiére
nation,

(ii) la part éventuelle, revenant au gouver-
nement du Canada en vertu de 'alinéa &),
de la taxe attribuable a la premiére nation;

d) les versements effectués sur le Trésor par
le gouvernement du Canada a la premiére na-
tion — et auxquels celle-ci a droit aux
termes de ['accord — relativement a la taxe
attribuable a la premiére nation, les condi-
tions d’admissibilité a ces versements, le ca-
lendrier et les modalités de paiement, et le
versement par la premiére nation au gouver-
nement du Canada des paiements en trop ou
des avances effectués par ce dernier ou le
droit du gouvernement du Canada d’appli-
quer ces paiements en trop ou avances en ré-
duction d’autres sommes a payer a la pre-
miére nation aux termes de I'accord;

e) 'application du texte législatif autochtone
par le gouvernement du Canada, et la percep-
tion, par ce dernier, des sommes imposées en
vertu de ce texte;
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(/) for the provision by the Government of
Canada to the first nation of information ac-
quired in the administration and enforcement
of the first nation law or, subject to section
295 of the Excise Tax Act, Part IX of that Act
and for the provision by the first nation to the
Government of Canada of information ac-
quired in the administration and enforcement
of the first nation law;

(g) for the accounting for amounts collected
in accordance with the agreement;

(h) for the payment by the Government of
Canada and its agents and subservient bodies
of amounts imposed under the first nation
law or any other first nation law, as defined
in subsection 11(1) or 12(1), and for the pay-
ment by the first nation and its agents and
subservient bodies of amounts imposed un-
der that law, any other first nation law, as de-
fined in subsection 11(1) or 12(1), or Part [X
of the Excise Tax Act;

(i) for the accounting for the payments re-
ferred to in paragraph (h);

(/) for the compliance by the Government of
Canada and its agents and subservient bodies
with the first nation law and any other first
nation law, as defined in subsection 11(1) or
12(1), and for the compliance by the first na-
tion and its agents and subservient bodies
with that law, any other first nation law, as
defined in subsection 11(1) or 12(1), and
Part IX of the Excise Tax Act; and

(k) for other matters that relate to, and that
are considered advisable for the purposes of
implementing or administering, the first na-
tion law.

(3) The Minister, with the approval of the
Governor in Council, may on behalf of the
Government of Canada enter into an agreement
with the authorized body of a first nation
amending or varying an administration agree-
ment with the first nation or an agreement un-
der this subsection,

(4) If the Minister, on behalf of the Govern-
ment of Canada, has entered into an administra-
tion agreement with the authorized body of a

/) la communication a la premiére nation par
le gouvernement du Canada de renseigne-
ments obtenus lors de I'application du texte
législatif autochtone ou, sous réserve de I'ar-
ticle 295 de la Loi sur la taxe d'accise, de la
partie IX de cette loi, et la communication au
gouvernement du Canada par la premiére na-
tion de renseignements obtenus lors de 1'ap-
plication du texte législatif autochtone;

£) la fagon de rendre compte des sommes
percues en conformité avec "accord;

h) le paiement par le gouvernement du
Canada et ses mandataires et entités subal-
ternes de sommes imposées en vertu du texte
législatif autochtone ou de tout autre texte |é-
gislatif autochtone, au sens des paragraphes
11(1) ou 12(1), et le paiement par la pre-
miére nation et ses mandataires et entités su-
balternes de sommes imposées en vertu du
texte législatif autochtone, de tout autre texte
législatif autochtone, au sens des para-
graphes 11(1) ou 12(1), ou de la partie [X de

la Laoi sur la taxe d'accise;

i) la fagon de rendre compte des paiements
visés a I'alinéa h);

J) 'observation par le gouvernement du
Canada et ses mandataires et entités subal-
ternes du texte législatif autochtone et de tout
aufre texte législatif autochtone, au sens des
paragraphes 11(1) ou 12(1), et I'observation
par la premiére nation et ses mandataires et
entités subalternes du texte législatif autoch-
tone, de tout autre texte législatif autochtone,
au sens des paragraphes 11(1) ou 12(1), et de
la partie IX de la Loi sur la taxe d'accise,

k) d'autres questions concernant le texte lé-
gislatif autochtone et dont I'inclusion est in-
diquée pour la mise en ceuvre ou ’applica-
tion de ce texte.

(3) Avec I'approbation du gouverneur en
conseil, le ministre peut conclure, avec |'organe
autorisé d'une premiére nation et pour le
compte du gouvernement du Canada, un accord
modifiant un accord d'application conclu avec
la premiére nation ou un accord conclu aux
termes du présent paragraphe.

(4) Le ministre, s’il a conclu, pour le compte
du gouvernement du Canada, un accord d’ap-
plication avec 'organe autorisé d’une premiére
nation, peut verser a celle-ci sur le Trésor:
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first nation, the Minister may pay to the first
nation out of the Consolidated Revenue Fund

(@) amounts determined in accordance with
the agreement as provided, and at such times
as are specified, in the agreement; and

(b) in accordance with the agreement, ad-
vances in respect of the amounts referred to
in paragraph (a).

(5) Subject to subsection (6), if an adminis-
tration agreement has been entered into in re-
spect of a first nation law, as defined in subsec-
tion L1(1) or 12(1), payments may be made to a
person out of the Consolidated Revenue Fund
on account of any amount that is payable to the
person under that law in accordance with the
agreement.

(6) If no amount is held on behalf of a first
nation from which payment under subsection
(5) may be made in accordance with an admin-
istration agreement, or the amount of the pay-
ment exceeds the amount so held, payment un-
der subsection (5) may be made as a
recoverable advance out of the Consolidated
Revenue Fund if the repayment of the amount
or excess by the first nation is provided for in
the agreement.

6. Despite any other Act of Parliament, the
payments made under an administration agree-
ment under the authority of subsection 5(4), (5)
or (6) may be made without any other or further
appropriation or authority.

7. (1) A law enacted under subsection 4(1)
may come into force only on or afler the later
of the day on which a copy of the law is re-
ceived by the Minister and the day on which an
administration agreement in respect of that law
comes into effect.

(2) A law enacted under subsection 4(1) is
deemed to not be in force at a particular time
unless an administration agreement in respect
of that law is in effect at that time.

(3) A law enacted under subsection 4(1) is
not subject to the Statutory Instruments Act.

8. A copy of a first nation law, as defined in
subsection 11(1) or 12(1), enacted by the gov-
erning body of a first nation is, if it is certified
to be a true copy, evidence that the law was du-
ly enacted by the governing body and, in the

a) des sommes déterminées en conformité
avec |’accord, selon le calendrier convenu
dans "accord;

b) des avances sur les sommes visées a l'ali-
néa a), en conformité avec 'accord.

(5) Sous réserve du paragraphe (6), si un ac-
cord d'application a été conclu relativement a
un texte législatif autochtone, au sens des para-
graphes 11(1) ou 12(1), des sommes peuvent
étre versées a une personne sur le Trésor au
titre d’un montant qui est payable a celle-ci aux
termes de ce texte en conformité avec I’accord.

(6) Si aucun montant sur lequel un verse-
ment peut étre fait en application du paragraphe
(5) en conformité avec un accord d’application
n’est détenu pour le compte d’une premiére na-
tion ou si le versement excéde le montant ainsi
détenu, un versement peut étre fait en applica-
tion du paragraphe (5) a titre d'avance recou-
vrable sur le Trésor, 4 condition que le rem-
boursement du montant ou de ['excédent par la
premiére nation soit prévu dans 'accord.

6. Malgré toute autre loi fédérale, les verse-
ments effectués aux termes d'un accord d’ap-
plication sous le régime des paragraphes 5(4),
(5) ou (6) peuvent étre effectués sans autre af-
fectation de crédits ou autorisation.

7. (1) Le texte législatif édicté en vertu du
paragraphe 4(1) entre en vigueur, au plus tot, a
la date de la réception par le ministre d'une co-
pie du texte ou, si elle est postérieure, a la date
de I'entrée en vigueur de ["accord d’application
relatif & ce texte.

(2) Le texte législatif édicté en vertu du pa-
ragraphe 4(1) est réputé ne pas étre en vigueur,
a moins que 'accord d’application y afférent ne
le soit.

(3) Le texte législatif édicté en vertu du pa-
ragraphe 4(1) n’est pas assujetti & la Lol sur les
textes réglementaires,

8. La copie d’un texte législatif autochtone,
au sens des paragraphes 11(1) ou 12(1), édicté
par le corps dirigeant d’une premiére nation
constitue, si elle est certifiée conforme, une
preuve que le texte a été répuligrement édicé
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case of a law enacted under subsection 4(1),
was received by the Minister, without proof of
the signature or official character of the person
certifying it to be a true copy if that person is

(a) in the case of a first nation law, as de-
fined in subsection 11(1), the Minister or a
person authorized by the Minister; and

(b) in the case of a first nation law, as de-
fined in subsection 12(1), a person autho-
rized by the governing body,

9. (1) A law enacted under subsection 4(1)
by the governing body of a band is valid only if
the power of the governing body to enact the
law is exercised in conformity with paragraph
2(3)(b) of the Indian Act and no such law is in-
valid by reason of any defect in form.

(2) The power of the governing body of a
band to expend moneys paid by the Govern-
ment of Canada pursuant to an administration
agreement in respect of a law enacted under
subsection 4(1) by the governing body is valid-
ly exercised only if the power is exercised in
conformity with paragraph 2(3)(b) of the /ndi-
an Act.

(3) The governing body of a band shall, on
demand, provide a copy of any law enacted un-
der subsection 4(1) by that governing body and
shall publish a copy of every such law in a
newspaper that has general circulation in the
place where the law applies and in the First Na-
tions Gazelte, but no such law shall be invalid
by reason of a failure to publish it.

(4) Moneys raised pursuant to a tax imposed
under a law of a first nation enacted under sub-
section 4(1) are not Indian moneys within the
meaning of subsection 2(1) of the /ndian Act.

10. (1) Subject to subsection (2), if any oth-
er Act of Parliament or an agreement that has
been given effect by any other Act of Parlia-
ment recognizes or grants a power of a first na-
tion, other than a band, to enact a law and that
Act or agreement contains provisions relating
to such matters as the expenditure of moneys

par le corps dirigeant et, dans le cas d’un texte
législatif édicté en vertu du paragraphe 4(1),
qu’il a été regu par le ministre, sans qu'il soit
nécessaire de prouver ['authenticité de la signa-
ture ou la qualit¢ officielle de la personne

I'ayant certifiée conforme, cette personne
étant:

a) dans le cas d’un texte législatif autoch-
tone au sens du paragraphe 11(1), le ministre
ou la personne qu’il autorise;

b) dans le cas d’un texte législatif autoch-
tone au sens du paragraphe 12(1), la per-
sonne autorisée par le corps dirigeant.

9. (1) Le texte législatif qui est édicté en
vertu du paragraphe 4(1) par le corps dirigeant
d'une bande n'est valide que si le pouvoir du
corps dirigeant d'édicter ce texte est exercé en
conformité avec I'alinéa 2(3)h) de la Laoi sur les
Indiens. Nul texte législatif de cette nature n’est
invalide en raison d’un vice de forme.

(2) Le pouvoir du corps dirigeant d'une
bande de faire des dépenses sur les fonds versés
par le gouvernement du Canada aux termes
d’un accord d’application relatif a un texte lé-
gislatif édicté en vertu du paragraphe 4(1) par
le corps dirigeant n’est validement exercé
qu’en conformité avec |'alinéa 2(3)b) de la Loi
sur les Indiens.

(3) Le corps dirigeant d’une bande est tenu
de fournir, sur demande, une copie de tout texte
législatif qu’il a édicté en vertu du paragraphe
4(1); il est aussi tenu de le publier dans un jour-
nal a grand tirage au lieu ou le texte s’applique
ainsi que dans la publication intitulée First Na-
tions Gazette. Toutefois, le défaut de publica-
tion ne porte pas atteinte 4 la validité du texte
législatif,

(4) Les fonds prélevés par suite de I'imposi-
tion d’une taxe prévue par le texte législatif
d’une premiére nation édicié en vertu du para-
graphe 4(1) ne constituent pas de 'argent des
Indiens au sens du paragraphe 2(1) de la Loi
sur les Indiens,

10. (1) Sous réserve du paragraphe (2), si
une autre loi fédérale ou un accord mis en vi-
gueur par une autre loi fédérale reconnait ou
confére, 4 une premiére nation autre qu’une
bande, le pouvoir d’édicter un texte législatif et
que cette loi ou cet accord contienne des dispo-
sitions portant sur des questions telles les dé-
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raised under a law of the first nation relating to
taxation, the style, form or registration of such
a law or the procedure for enacting, publishing
and providing copies of such a law, the provi-
sions of that Act or agreement apply, with such
modifications as the circumstances require, for
the purposes of a law of the first nation that is
enacted under subsection 4(1).

(2) Subsection (1) does not apply to the ex-
tent that provisions relating to the matters re-
ferred to in that subsection are contained in a
law of a first nation that is enacted under a
power recognized or granted under any other
Act of Parliament or under a power recognized
or granted under an agreement that has been
given effect by any other Act of Parliament.

11. (1) In this section, “first nation law”
means a law enacted under subsection 4(1).

(2) The authorized body of a first nation
may enter into an administration agreement in
respect of a first nation law enacted by the gov-
erning body of the first nation.

(3) If the authorized body of a first nation
and the Minister have entered into an adminis-
tration agreement in respect of a first nation
law,

(a) every provision of Part [X of the Excise
Tax Act (other than a provision that creates a
criminal offence) applies, with any modifica-
tions that the circumstances require, for the
purposes of the first nation law as if tax re-
ferred to in each of paragraphs 4(1)(a) and
(¢) imposed under the first nation law were
imposed under subsection 165(1) and section
218 of the Excise Tax Act respectively and,
subject to subsection 4(9), as if tax referred
to in paragraph 4(1)(h) imposed under the
first nation law were imposed under subsec-
tion 220.05(1) of the Excise Tax Aet in re-
spect of the bringing of property into a par-
ticipating province, but the first nation law
shall not thereby be construed as imposing a
tax except as provided in section 4;

(b) the first nation law applies as if tax im-
posed under Part IX of the fxcise Tax Act
were imposed under the first nation law and
as if the provisions of that Part (other than a
provision that creates a criminal offence) re-

penses a faire sur les fonds prélevés sous le ré-
gime d’un texte législatif de la premiére nation
en matiére de taxation, la prise de ce texte ou le
style, la forme, 'enregistrement, la communi-
cation ou la publication de celui-ci, ces disposi-
tions s'appliquent, avec les adaptations néces-
saires, dans le cadre d'un texte législatif de la
premieére nation qui est édicté en vertu du para-
graphe 4(1).

(2) Le paragraphe (1) ne s’applique pas dans
la mesure ou les dispositions portant sur les
questions visées a ce paragraphe figurent dans
un texte |égislatif d’une premiere nation édicté
en vertu d’'un pouvoir reconnu ou conféré par
une autre loi fédérale ou par un accord mis en
vigueur par une autre loi fédérale.

11. (1) Au présent article, «texte législatif
autochtone » s'entend d'un texte législatif édic-
té en vertu du paragraphe 4(1).

(2) L’organe autorisé d’une premiére nation
peut conclure un accord d’application relatif a
un texte législatif autochtone édicté par le corps
dirigeant de la premiére nation.

(3) Dans le cas ol 'organe autorisé d’une
premiere nation et le ministre ont conclu un ac-
cord d'application relatif a un texte législatif
autochtone, les régles suivantes s’appliquent:

a) chaque disposition de la partie IX de la
Loi sur la taxe d'accise, a |'exception de
toute disposition créant une infraction crimi-
nelle, s'applique, avec les adaptations néces-
saires, dans le cadre du texte législatif au-
tochtone comme si la taxe visée a chacun des
alinéas 4(1)a) et ¢) qui est imposée en vertu
de ce texte était imposée en vertu du para-
graphe 165(1) et de ’article 218 de cette loi
respectivement et, sous réserve du para-
graphe 4(9), comme si la taxe visée a I'alinéa
4(1)b) qui est imposée en vertu de ce texte
était imposée en vertu du paragraphe
220.05(1) de cette loi relativement au trans-
fert d'un bien dans une province partici-
pante; il n'en demeure pas moins que le texte
législatif autochtone n’a pour effet d*imposer
une taxe que dans la mesure prévue a |’ar-
ticle 4;

b) le texte législatif autochtone s’applique
comme si la taxe imposée en vertu de la par-
tie IX de la Loi sur la taxe d'accise était im-
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lating to that tax were included in the first
nation law, but the first nation law shall not
thereby be construed as imposing a tax ex-
cept as provided in section 4;

(c) Part IX of the Excise Tax Act applies,
other than for the purposes of paragraph (a),
as if tax imposed under the first nation law
were imposed under that Part and as if the
provisions of the first nation law relating to
that tax were included in that Part, but that
Part shall not thereby be construed as impos-
ing a tax except as provided in that Part;

(d) all Acts of Parliament, other than this
Act and Part IX of the Excise Tax Act, apply
as if tax referred to in each of paragraphs
4(1)(a) and (¢) imposed under the first nation
law were imposed under subsection 165(1)
and section 218 of the Excise Tax Act respec-
tively and, subject to subsection 4(9), as if
tax referred to in paragraph 4(1)(b) imposed
under the first nation law were imposed un-
der subsection 220.05(1) of the Excise Tax
Act in respect of the bringing of property into
a participating province; and

(e) for greater certainty,

(i) a person who does anything to satisfy a
requirement of the first nation law that
would satisfy a corresponding requirement
of Part IX of the Excise Tax Act if the tax
imposed under the first nation law were
imposed under that Part is deemed to have
satisfied the requirement of the first nation
law,

(ii) a person who does anything to exer-
cise an authority, right or privilege under
the first nation law that would be a valid
exercise of a corresponding authority,
right ar privilege under Part IX of the Ex-
cise Tax Act if the tax imposed under the
first nation law were imposed under that
Part is deemed to have validly exercised
the authority, right or privilege under the
first nation law,

(i1i) a person who does anything to satisfy
a requirement or exercise an authority,
right or privilege under Part IX of the Ex-
cise Tax Act is deemed to have done that
thing for the purposes of both that Part and
the first nation law,

15

posée en vertu de ce texte et comme si les
dispositions de cette partie concernant cette
taxe, 4 'exception de toute disposition créant
une infraction criminelle, faisaient partie de
ce texte; il n'en demeure pas moins que le
texte législatif autochtone n’a pour effet
d'imposer une taxe que dans la mesure pré-
vue a l'article 4;

¢) la partie IX de la Loi sur la taxe d'accise
s’applique, sauf dans le cadre de I'alinéa a),
comme si la taxe imposée en vertu du texte
législatif autochtone était imposée en vertu
de cefte partie et comme si les dispositions
de ce texte concernant cette taxe faisaient
partie de cette partie; il n’en demeure pas
moins que la partie IX de cette loi n’a pour
effet d’imposer une taxe que dans la mesure
qui y est prévue;

d) les lois fédérales, 4 I"exception de la pré-
sente loi et de la partie IX de la Loi sur la
taxe d'accise, s'appliquent comme si la taxe
visée a chacun des alinéas 4(1)a) et ¢) qui est
imposée en vertu du texte législatif autoch-
tone était imposée en vertu du paragraphe
165(1) et de I'article 218 de la Loi sur la taxe
d'accise respectivement et, sous réserve du
paragraphe 4(9), comme si la taxe visée i
I'alinéa 4(1)b) qui est imposée en vertu de ce
texte était imposée en vertu du paragraphe
220.05(1) de cette loi relativement au trans-
fert d’un bien dans une province partici-
pante;

e) il est entendu que:

(i) tout acte accompli en vue de remplir
une exigence du texte législatif autochtone
qui remplirait une exigence correspon-
dante de la partie IX de la Loi sur la taxe
d'accise, si la taxe imposée en vertu de ce
texte était imposée en vertu de cette partie,
remplit I'exigence du texte,

(ii) tout acte accompli en vue d’exercer
un pouvoir, un droit ou un privilége prévu
par le texte législatif autochtone qui
constituerait |"exercice valide d’un pou-
voir, droit ou privilége correspondant pré-
vu par la partie IX de la Loi sur la taxe
d'accise, si la taxe imposée en vertu de ce
texte était imposée en vertu de cette partie,
constitue 'exercice valide du pouvoir,
droit ou privilége prévu par le texte,
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(iv) a persan who does anything to satisfy
a requirement or exercise an authority,
right or privilege under the first nation law
is deemed to have done that thing for the
purposes of both that law and Part [X of
the Excise Tax Act,

(v) a person who is a registrant for the
purposes of Part IX of the Excise Tax Act
is a registrant for the purposes of both that
Part and the first nation law,

(vi) a person who is a registrant for the
purposes of the first nation law is a regis-
trant for the purposes of both that law and
Part IX of the Excise Tax Act,

(vii) if a proceeding may be taken under
any other Act of Parliament in respect of
the tax imposed under Part IX of the Ex-
cise Tax Act, that proceeding may be taken
in respect of the tax imposed under the
first nation law, and

(viii) nothing in this Part shall be con-
strued as conferring on a governing body
the power to make an enactment in respect
of criminal law.

2003, ¢ 15,567 11" 2005,¢c. 19,5 7.

First NaTion Law ENacteD UNDER SEPARATE
Power

12. (1) In this section, “first nation law”
means a law enacted by the governing body of
a first nation listed in Schedule 1 under a power
recognized or granted under any other Act of
Parliament or an agreement that has been given
effect by any other Act of Parliament, if that
law and its application are consistent with sub-
sections 4(1) to (10), paragraphs 11(3)(a) and
() and subparagraphs 11(3)(e)(i) to (iii), (v)
and (viii).

(2) If the authorized body of a first nation
and the Minister have entered into an adminis-

(iii) tout acte accompli en vue de remplir
une exigence ou d’exercer un pouvoir, un
droit ou un privilége prévu par la partie IX
de la Loi sur la taxe d'accise est accompli
pour I"application a la fois de cette partie
et du texte législatif autochtone,

(iv) tout acte accompli en vue de remplir
une exigence ou d’exercer un pouvoir, un
droit ou un privilége prévu par le texte lé-
gislatif autochtone est accompli pour I'ap-
plication a la fois de ce texte et de la partie
IX de la Loi sur la taxe d'accise,

(v) quiconque est un inscrit pour I'appli-
cation de la partie IX de la Loi sur la taxe
d'accise ’est pour I'application a la fois
de cette partie et du texte législatif autoch-
tone,

(vi) quiconque est un inscrit pour |'appli-
cation du texte législatif autochtone |'est
pour 'application 4 la fois de ce texte et
de la partie IX de la Loi sur la taxe d'ac-
cise,

(vii) toute procédure qui pourrait étre en-
gagcée en application d'une autre loi fédé-
rale relativement a la taxe imposée en ver-
tu de la partie IX de la Loi sur la taxe
d'accise peut étre engagée relativement &
la taxe imposée en vertu du texte législatif
autochtone,

(viii) la présente partie n’a pas pour effet
de conférer a un corps dirigeant le pouvoir
d’édicter des textes législatifs en maticre
de droit criminel.

2003, ch. 15, art. 67 « [1»,2005, ch. 19, art. 7.

TEXTE LEGISLATIF AUTOCHTONE EDICTE EN VERTU
D'UN POUVOIR DISTINCT

12. (1) Au présent article, «texte législatif
autochtone» s’entend d’un texte législatif qui
est édicté par le corps dirigeant d’une premiére
nation dont le nom figure a ['annexe 1 en vertu
d’un pouvoir reconnu ou conféré par une autre
loi fédérale ou par un accord mis en vigueur par
une autre loi fédérale. Ce texte et son applica-
tion doivent toutefois étre conformes aux para-
graphes 4(1) & (10), aux alinéas 11(3)a) et b) et
aux sous-alinéas 11(3)e)(i) a (iii), (v) et (viii).

(2) Dans le cas ou 'organe autorisé d’'une
premiére nation et le ministre ont conclu un ac-
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tration agreement in respect of a first nation
law,

(@) Part IX of the Excise Tax Act applies as
if tax imposed under the first nation law
were imposed under that Part and as if the
provisions of the first nation law relating to
that tax were included in that Part, but that
Part shall not thereby be construed as impos-
ing a tax except as provided in that Part;

(b) all Acts of Parliament, other than this
Act and Part IX of the Excise Tax Act, apply
as if tax referred to in each of paragraphs
4(1)(a) and (¢) imposed under the first nation
law were imposed under subsection 165(1)
and section 218 of the Excise Tax Act respec-
tively and, subject to subsection 4(9), as if
tax referred to in paragraph 4(1)(b) imposed
under the first nation law were imposed un-
der subsection 220.05(1) of the Excise Tax
Aet in respect of the bringing of property into
a participating province; and

(c) for greater certainty,

(i) aperson who does anything to satisfy a
requirement or exercise an authority, right
or privilege under the first nation law is
deemed to have done that thing for the
purposes of both that law and Part IX of
the Excise Tax Act,

(i1) a person who is a registrant for the
purposes of the first nation law is a regis-
trant for the purposes of both that law and
Part IX of the Excise Tax Act, and

(iii) if a proceeding may be taken under
any other Act of Parliament in respect of
the tax imposed under Part 1X of the Ex-
cise Tax Act, that proceeding may be taken
in respect of the tax imposed under the
first nation law.

(3) If an administration agreement in respect
of a first nation law ceases to have effect at any
time, this Part applies after that time in respect
of the first nation law as if the first nation law
had been repealed at that time,

2003, ¢. 15,5 67127, 2005,¢. 19,s. 8.

cord d’application relatif a un texte législatif
autochtone, les régles suivantes s’appliquent:

a) la partie IX de la Loi sur la taxe d'accise
s'applique comme si la taxe imposée en ver-
tu du texte législatif autochtone était imposée
en vertu de cette partie et comme si les dis-
positions de ce texte concernant ceiie taxe
faisaient partie de cette partie; il n'en de-
meure pas moins que cetle partie n’a pour ef-
fet d'imposer une taxe que dans la mesure
qui y est prévue;

b) les lois fédérales, a I"exception de la pré-
sente loi et de la partie IX de la Loi sur la
taxe d'accise, s’appliquent comme si la taxe
visée a chacun des alinéas 4(1)a) et ¢) qui est
impesée en vertu du texte législatif autoch-
tone était imposée en vertu du paragraphe
165(1) et de I'article 218 de la Lo/ sur la taxe
d'accise respectivement et, sous réserve du
paragraphe 4(9), comme si la taxe visée &
I"alinéa 4(1)b) qui est imposée en veriu de ce
texte €tait imposée en vertu du paragraphe
220.05(1) de cette loi relativement au trans-
fert d’un bien dans une province partici-
pante;

c) il est entendu que:

(i) tout acte accompli en vue de remplir
une exigence ou d’exercer un pouvoir, un
droit ou un privilége prévu par le texte lé-
gislatif autochtone est accompli pour |'ap-
plication a la fois de ce texte et de |a partie
IX de la Loi sur la taxe d'accise,

(ii) quicongue est un inserit pour I*appli-
cation du texte législatif autochtone I'est
pour 'application a la fois de ce texte et
de la partie [X de la Lot sur la taxe d'ac-
cise,

(iii) toute procédure qui pourrait étre en-
gagée en application d'une autre loi fédé-
rale relativement a la taxe imposée en ver-
tu de la partie IX de la Loi sur la taxe
d'accise peut Etre engagée relativement a
la taxe imposée en vertu du texte législatif
autochtone. ;

(3) Dés qu'un accord d’application relatif a
un texte législatif autochtone cesse d'avoir ef-
fet, la présente partie s’applique comme si ce
texte avait été abrogé au méme moment.

2003, ch. 15, art. 67 « 12»;, 2005, ch 19,art. 8
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ADMINISTRATION AGREEMENT AND PART IX OF
Excise Tax Act

13. If an administration agreement in respect
of a first nation law, as defined in subsection
11(1) or 12(1), is in effect, no tax (other than
tax imposed under subsection 165(2), 212.1(2)
or 218.1(1) or Division IV.1 of Part IX of the
Fxcise Tax Aet) is payable or deemed to have
been paid or collected under Part IX of the Ex-
cise Tax Act in respect of a supply to the extent
that tax is payable or deemed to have been paid
or collected, as the case may be, in respect of
the supply under the first nation law.

OFFENCES

14. When an administration agreement in re-
spect of a first nation law, as defined in subsec-
tion 11(1) or 12(1), is in effect and a person
commits an act or omission in respect of that
law that would be an offence under a provision
of Part [X of the Excise Tax Act or regulations
made under that Part if the act or omission were
committed in relation to that Part or those regu-
lations,

(a) subject to paragraph (#), the person is
guilty of an offence punishable on summary
conviction;

(b) the Attorney General of Canada may
elect to prosecute the person by indictment if
an offence under that provision may be pros-
ecuted by indictment; and

(c) the person is liable on conviction to the
punishment provided for in that provision,

GENERAL

15. The Governor in Council may, by order,
amend Schedule 1 by adding, deleting or vary-
ing the name of any first nation or of the gov-
erning body of any first nation or the descrip-
tion of the lands of any first nation.

2003, c. 15,5 67*15", 2005,¢ 19,5 9.

16. (1) If an administration agreement en-
tered into by the authorized body of a first na-
tion is in effect, the Minister of National Rev-

ACCORD D’ APPLICATION ET PARTIE IX DE LA Lot
SUR LA TAXE D’ACCISE

13. Si un accord d’application relatif a un
texte législatif autochtone, au sens des para-
graphes 11(1) ou 12(1), est en vigueur, aucune
taxe, a I'exception de celle imposée selon les
paragraphes 165(2), 212.1(2) ou 218.1(1) ou la
section IV, 1 de la partie 1X de la Loi sur la taxe
d'accise, n'est exigible, ni n’est réputée avoir
été payée ou pergue en vertu de cette partie re-
lativement & une fourniture dans la mesure ol
cette taxe est exigible, ou est réputée avoir été
payée ou pergue, selon le cas, relativement a la
fourniture en vertu du texte législatif autoch-
tone.

INFRACTIONS

14, Lorsqu’'un accord d’application relatif a
un texte législatif autochtone, au sens des para-
graphes 11(1) ou 12(1), est en vigueur et
qu'une personne commet une action ou omis-
sion relative a ce texte qui constituerait une in-
fraction prévue par une disposition de la partie
IX de la Loi sur la taxe d'accise ou d'un régle-
ment pris sous son régime si elle était commise
relativement a cette pairtie ou a ce réglement:

a) sous réserve de |'alinéa £), la personne
est coupable d’une infraction punissable sur
déclaration de culpabilité par procédure som-
maire;

b) le procureur général du Canada peut choi-
sir de poursuivre la personne par voie de
mise en accusation si une infraction prévue
par cette disposition peut étre poursuivie de
cetle maniére;

c) sur déclaration de culpabilité, la personne
est passible de la peine prévue par cette dis-
position.

DISPOSITIONS GENERALES

15. Le gouverneur en conseil peut, par dé-
cret, modifier ’annexe | pour y ajouter, en re-
trancher ou y changer le nom d’une premiére
nation, le nom du corps dirigeant d’une pre-
miére nation ou la description des terres d’une
premiére nation.

2003, ch, 15, art 67 « 15», 2005, ch. 19, art. 9.

16. (1) Si un accord d’application conclu
par I'organe autorisé d'une premiére nation est
en vigueur, le ministre du Revenu national
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enue may, for the purposes of that agreement,
require any person having a place of business,
or maintaining assets of a business, on the lands
of the first nation to make a report respecting
supplies relating to that business made by the
person or property or services acquired or im-
ported for consumption, use or supply in con-
nection with those lands and that business,

(2) A report under subsection (1) shall be
filed with the Minister of National Revenue in
the manner and form authorized by that Minis-
ter and at the time and containing information
specified by that Minister.

PART 2

FIRST NATIONS SALES TAX —
SPECIFIED PROVINCES

INTERPRETATION

17. The following definitions apply in this
Part and in Schedule 2.

“band law” means a law enacted by a council
of the band under section 23.

“council of the band” has the same meaning as
in subsection 2(1) of the Indian Act.

“direct” has the same meaning, for the purpose
of distinguishing between a direct and an indi-
rect tax, as in class 2 of section 92 of the Con-
stitution Act, 1867.

“parallel provincial law”, in respect of a band
law, means the enactment of the specified
province listed in Schedule 2 opposite the name
of the council of the band that enacted the band
law, or those provisions of an enactment of that
province, to which the band law is similar.

“parallel Quebec law™ [Repealed, 2006, c. 4, s,
92]

“reserves in Quebec” [Repealed, 2006, c. 4, s,
92]

“sales tax” means any tax of general applica-
tion payable on a value, price or quantity basis
by a person in respect of the sale, rental, sup-
ply, consumption or use of a property or ser-
vice.

peut, pour I'application de cet accord, exiger de
toute personne ayant un lieu d’affaires sur les
terres de la premiére nation, ou y maintenant
des éléments d’actif d'une entreprise, qu'elle
produise un rapport concernant les fournitures
liées au lieu d’affaires ou & 'entreprise qu’elle
a effectuées ou les biens ou services acquis ou
importés pour consommation, utilisation ou
fourniture relativement & ces terres et 4 ce lieu
d’affaires ou cette entreprise.

(2) Le rapport contient les renseignements
déterminés par le ministre du Revenu national
et lui est présenté en la forme et sclon les mo-
dalités qu’il autorise ainsi que dans le délai
qu’il précise.

PARTIE 2

TAXE DE VENTE DES PREMIERES
NATIONS — PROVINCES VISEES

DEFMNITIONS

17. Les définitions qui suivent s'appliquent
a la présente partie et & I"annexe 2.

«conseil de bande» S'entend au sens de
«conseil de la bande», an paragraphe 2(1) de la
Loi sur les Indiens.

wdirecte» Pour distinguer une taxe directe
d’une taxe indirecte, a le méme sens qu’a la ca-
tégorie 2 de I'article 92 de la Loi consiitution-
nelle de 1867.

«loi provinciale paralléle» En ce qui concerne
un texte législatif de bande, le texte |égislatif de
la province visée dont le nom figure 4 I'annexe
2 en regard du nom du conseil de bande ayant
édicté le texte législatif de bande, ou toute dis-
position d'un texte législatif de cette province,
auquel le texte |égislatif de bande est similaire.

«loi québécoise parallélew [Abrogée, 2006, ch,
4, art. 92)

«province viséen Province dont le nom figure
a l'annexe 2.

«réserves au Québecy» [Abrogée, 2006, ch. 4,
art. 92]

«taxe de vente» Toute taxe d’application géné-
rale payable par une personne selon le prix, la
quantité ou la valeur, relativement a la consom-
mation, a la fourniture, & la location, a I'utilisa-
tion ou & la vente d’un bien ou d’un service.

19

Production

Définitions

« conseil de
bande »
“eouncil of the
band"

« directe »
“direct”

«loi provineiale
paralléle »
“paralle!
provineial law"

« province
visée »

“specified
provipee”

« tnxe de vente »
“sales tax”



“specified

province”

@ prwim.—t
visde n

Section 87 of the
Indian Act and
aimilar
provisions

Section 89 of the
Tneltan Act

Not subject to
Statutory
Instruments Aet

Application of
section 23

Application of
other Acts

Authority 1o
enter into
agreement

Authority to
impose a direct
sales tax

First Nations Goods and Services Tax — March 20, 2012

“specified province” means a province that is
listed in Schedule 2.

2005,¢ 19,5 10,2006, ¢, 4,5 92

APPLICATION OF OTHER ACTS

18. (1) The obligation to pay tax or any oth-
er amount that is required to be paid under a
band law applies despite the application of the
exemption under section 87 of the Indian Act
and of any other exemption from taxation under
any other Act of Parliament that is similar to
the exemption under that section,

(2) A band law may be administered and en-
forced by an agent of the band despite section
89 of the Indian Act.

2005, ¢. 19,510

19. A band law is not subject to the Statuto-
ry Instruments Act.

2005, ¢. 19, 5. 10.

20. A council of the band may enact a band
law despite any other Act of Parliament that
limits the authority of the council of the band to
enact a law that imposes a tax.

2005, c. 19,5 10,

21. If a law of a specified province provides
that one or more laws of the specified province
apply as if the tax imposed under a band law
were imposed under a particular law of the
specified province, all Acts of Parliament, other
than this Act, apply as if the tax imposed under
the band law were imposed under that particu-
lar law of the specified province.

2005, ¢. 19,5 10,2006, c. 4,5 93

ADMINISTRATION AGREEMENT

22. A council of the band may, on behalf of
the band, enter into an administration agree-
ment with the government of the specified
province listed opposite the name of that coun-
cil in Schedule 2 in respect of a band law enact-
ed by that council.

2005, ¢. 19,5 10,2006, ¢ 4,5 93,

DELEGATION

23. (1) A council of the band that is listed in
Schedule 2 may enact a law that imposes a di-
rect sales tax, and any other amount that may
be required to be paid in relation to the imposi-

«texte législatif de bande» Texte législatif
édicté par un conseil de bande en vertu de ’ar-
ticle 23.

2005, ch. 19, art. 10, 2006, ch 4, art 92

APPLICATION D" AUTRES LOIS

18. (1) L'obligation d’acquitter une taxe ou
une autre somme a payer en vertu d'un texte lé-
gislatif de bande I’emporte sur I'application de
I'exemption prévue a 'article 87 de la Loi sur
les Indiens et de toute autre exemption fiscale,
prévue par une autre loi fédérale, qui est sem-
blable a cette exemption.

(2) Tout texte législatif de bande peut étre
mis en application par un mandataire de la
bande malgré I'article 89 de la Loi sur les In-
diens.

2005, ch. 19, art. 10

19. Le texte législatif de bande n’est pas as-
sujetti & la Loi sur les textes réglementaires.

2005, ch 19, art 10,

20. Le conseil de bande peut édicter un texte
législatif de bande malgré toute autre loi fédé-
rale qui limite son pouvoir d’édicter un texte lé-
gislatif imposant une taxe.

2005, ch 19, art. 10

21. Si une loi d'une province visée prévoit
qu’une ou plusieurs lois de la province s’ap-
pliquent comme si la taxe imposée en vertu
d’un texte législatif de bande était imposée en
vertu d'une loi particuliére de la province, les
lois fédérales, a ['exception de la présente loi,
s'appliquent comme si cette taxe était imposée
en vertu de cette loi particuliére.

2005, eh, 19, art. 10, 2006, ¢h. 4, art, 93,

ACCORD D' APPLICATION

22. Le conseil de bande peut, au nom de la
bande, conclure avec le gouvernement de la
province visée dont le nom figure a [’annexe 2,
en regard du nom du conseil, un accord d’appli-
cation relatif au texte législatif de bande qu’il a
édicté,

2005, eh, 19, art, 10; 2006, ch, 4, art, 93,

DELEGATION

23. (1) Le conseil de bande dont le nom fi-
gure 4 |’annexe 2 peut édicter un texte législatif
qui impose une taxe de vente directe, ainsi que
toute autre somme dont le paiement peut étre
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tion of that direct sales tax, within its reserves
that are situated in the specified province listed
opposite the name of that council in that Sched-
ule and that are listed in that Schedule opposite
the name of the council.

(2) A law may not be enacted under subsec-
tion (1) unless the law has only one parallel
provincial law that is expressly identified in
that law.

(3) A law enacted under subsection (1) does
not have the force of law unless

(@) an administration agreement in respect
of the law is in effect;

(b) that administration agreement is between
the council of the band and the government
of the specified province listed opposite the
name of that council in Schedule 2;

(¢) the law is administered and enforced,
and the direct sales tax imposed under that
law is collected, in accordance with that ad-
ministration agreement;

() the name of the band, the name of the
council of the band, the name, or description,
of the reserves of the band within which the
law applies and the name of the specified
province in which the reserves are situated
are listed oppasite one another in Schedule 2;
and

(e) its parallel provincial law is in force.

(4) A law enacted under subsection (1) is
valid only if the power of the council of the
band to enact the law is exercised in conformity
with paragraph 2(3)(b) of the Indian Act and no
such law is invalid by reason of any defect in
form.

(5) Nothing in this Part shall be construed as
conferring on a council of the band the power
to make an enactment in respect of criminal
law,

2005, c. 19,5, 10, 2006, ¢. 4, 5. 94.

24, Subject to subsection 23(3), a band law
comes into force on the date specified in the ad-
ministration agreement entered into under sec-
tion 22 in respect of that law.

2005, ¢ 19,510, 2006, c. 4, 5. 95,

exigé relativement a I'imposition de cette taxe,
dans les limites des réserves de la bande —
dont le nom ou la description figure a cette an-
nexe en regard du nom du conseil — qui sont
situées dans la province visée dont le nom fi-
gure a cette annexe en regard du nom du
conseil.

(2) Un texte législatif ne peut étre édicté en
vertu du paragraphe (1) que s'il se rattache a
une seule loi provinciale paralléle qui y est
nommeée expressément,

(3) Le texte législatif édicté en vertu du pa-
ragraphe (1) n’a force de loi que si, a la fois:

a) un accord d’application relativement au
texte est en vigueur;

b) cet accord a été conclu entre le conseil de
bande et le gouvernement de la province vi-
sée dont le nom figure & "annexe 2 en regard
du nom du conseil;

¢) le texte est appliqué, et la taxe de vente
directe qu’il impose est pergue, conformé-
ment 4 cet accord;

d) le nom de la bande, le nom du conseil de
bande, le nom ou la description des réserves
de la bande dans les limites desquelles le
texte s’applique et le nom de la province vi-
sée ol ces réserves sont situées figurent a
I’annexe 2, les uns en regard des autres;

e) la loi provinciale paralléle a laquelle le
texte se rattache est en vigueur,

(4) Le texte législatif édicté en vertu du pa-
ragraphe (1) n’est valide que si le pouvoir du
conseil de bande d’édicter ce texte est exercé
en conformité avec I’alinéa 2(3)b) de la Loi sur
les Indiens. Nul texte législatif de cette nature
n'est invalide en raison d’un vice de forme,

(5) La présente partie n’a pas pour effet de
conférer au conseil de bande le pouvoir d'édic-
ter des textes législatifs en matiere de droit cri-
minel,

2005, ¢h. 19, art. 10; 2006, ch. 4, art. 94

24, Sous réserve du paragraphe 23(3), le
texte législatif de bande entre en vigueur a la
date prévue dans "accord d'application conclu
en vertu de I'article 22 relativement a ce texte.

2005, ch. 19, art 10, 2006, ch, 4, art. 95
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25. A copy of a band law is, if it is certified
to be a true copy by the Minister or a person
authorized by the Minister, evidence that the
law was duly enacted by the council of the
band without proof of the signature or official
character of the Minister or the person autho-
rized by the Minister,

2005, ¢c. 19, 5. 10.

26. A council of the band shall on demand
provide a copy of any band law enacted by that
council and shall publish a copy of every such
law in a newspaper that has general circulation
in the place where the law applies and in the
First Nations Gazette, but no such law shall be
invalid by reason of a failure to publish it.

2005, ¢ 19,510,

27. The power of a council of the band to
expend moneys received by the council under
an administration agreement is validly exer-
cised only if the power is exercised in confor-
mity with paragraph 2(3)(b) of the Indian Act.
2005,c 19,510,

28. Moneys raised under a band law are not
[ndian moneys within the meaning of subsec-
tion 2(1) of the Indian Act,

2005,¢ 19,5 10

GENERAL

29, The Governor in Council may, by order,
amend Schedule 2 by adding, deleting or vary-
ing the name of a band, the name of a council
of the band, the name, or description, of a
band’s reserves or the name of a specified
province,
2005,¢ 19,5 10,2006, ¢c. 4,5 96

25. La copie d'un texte législatif de bande
constitue, si elle est certifiée conforme par le
ministre ou une personne qu’il autorise, une
preuve que le texte a été réguliérement édicté
par le conseil de bande sans qu’il soit néces-
saire de prouver |'authenticité de la signature
ou la qualité officielle du ministre ou de la per-
sonne,

2005, ch. 19, art. 10.

26. Le conseil de bande est tenu de fournir,
sur demande, une copie de tout texte législatif
de bande qu'il a édicté; il est aussi tenu de le
publier dans un journal 4 grand tirage au lieu ol
le texte s’applique ainsi que dans la publication
intitulée First Nations Gazette, Toutefois, le
défaut de publication ne porte pas atteinte 4 la
validité du texte législatif.

2005, ¢h. 19, art 10

27. Le pouvoir du conseil de bande de faire
des dépenses sur les fonds qui lui sont versés
aux termes d'un accord d’application n’est vali-
dement exercé qu’en conformité avec I'alinéa
2(3)b) de la Loi sur les Indiens,

2005, ¢h. 19, art 10

28. Les fonds prélevés en application d’un
texte législatif de bande ne constituent pas de
I'argent des Indiens au sens du paragraphe 2(1)
de la Loi sur les Indiens.

2005, ch. 19, art, 10

DISPOSITION GENERALE

29, Le gouverneur en conseil peut, par dé-
cret, modifier I'annexe 2 pour y ajouter, en re-
trancher ou v changer le nom d'une bande, le
nom d’un conseil de bande, le nom ou la des-
cription des réserves d'une bande ou le nom
d’une province visée.

2005, ch. 19, ant, 10, 2006, ch. 4, art. 96
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SCHEDULE 1
(Subsections 2(1), 3(2), 4(1) and 12(1) and section 15)

LIST OF NAMES OF FIRST NATIONS AND GOVERNING BODIES AND DESCRIPTION OF LANDS

Column 1 Column 2 Column 3

First Nation Governing Body Lands

Adams Lake Council of Adams Lake Reserve of Adams Lake

Akisqnuk First Nation (also Council of the Akisqnuk First Nation  Reserves of Columbia Lake, other than the reserve des-
known as Columbia Lake ignated as St. Mary’s No. 1A.

Indian Band and 7Ak-
isq'nuk First Nation)Ak-
isq'nuk First Nation)

Blueberry River First Nations Council of the Blueberry River First Reserves of the Blueberry River First Nations
Nations

Bonaparte Council of Bonaparte Each reserve of Bonaparte that is not shared with an-
other band

Buffalo Point First Nation Council of Buffalo Point First Nation  Each reserve of the Buffalo Point First Nation that is
not shared with another band

Burrard, also known as, the Council of Burrard Reserve of Burrard
Tsleil-Waututh Nation

Carcross/Tagish First Nation ~ Assembly of the Carcross/Tagish First Settlement Land of the Carcross/Tagish First Nation
Nation under the Carcross/Tagish First Nation Final Agree-
ment and the Yukon First Nations Land Claims Set-

tlement Act, §.C. 1994, ¢. 34

Champagne and Aishihik First First Nations Council of the Cham- Settlement Land of the Champagne and Aishihik First
Nations pagne and Aishihik First Nations Nations under the Champagne and Aishihik First
Nations Final Agreement and the Yukon First Na-

tions Land Claims Settlement Act, 5.C. 1994, ¢, 34

Cowessess Council of Cowessess Each reserve of Cowessess that is not shared with an-
other band.

Cowichan Council of Cowichan Reserve of Cowichan

Duncan’s First Nation Council of the Duncan’s First Nation  Reserves of the Duncan’s First Nation

Enoch Cree Nation #440 Council of the Enoch Cree Nation #440 Reserve of the Enoch Cree Nation #440

First Nation of Nacho Nyak Assembly of the First Nation of Nacho Settlement Land of the First Nation of Nacho Nyak
Dun Nyak Dun Dun under the First Nation of Nacho Nyak Dun Fi-
nal Agreement and the Yukon First Nations Land

Claims Settlement Act, S.C. 1994, ¢. 34

Frog Lake Council of Frog Lake Each reserve of Frog Lake that is not shared with an-
other band
Innue Essipit Conseil de la Premiére Nation des In- Innue Essipit Reserve
nus Essipit
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Column | Column 2 Column 3
First Nation Governing Body Lands
Inuit, within the meaning as- Nunatsiavut Government Labrador Inuit Lands and Inuit Communities, within
signed by the Agreement, the meaning assigned by the Agreement, as defined
as defined in the Labrador in the Labrador Inuit Land Claims Agreement Act,
Inuit Land Claims Agree- 8.C. 2005,¢.27
ment Act, 8.C. 2005, ¢. 27
Kahkewistahaw Council of Kahkewistahaw Each reserve of Kahkewistahaw that is not shared with
another band
Kamloops Council of Kamloops Each reserve of Kamloops that is not shared with an-
other band
Kluane First Nation Council of the Kluane First Nation Settlement Land of the Kluane First Nation under the

Kluane First Nation Final Agreement and the Yukon
First Nations Land Claims Settiement Act, S.C,
1994, c. 34

Kwanlin Dun First Nation Kwanlin Dun First Nation Council Settlement Land of the Kwanlin Dun First Nation un-
der the Kwanlin Dun First Nation Final Agreement
and the Yukon First Nations Land Claims Settlement
Aet, §.C. 1994, c. 34

Little Red River Cree Nation Council of the Little Red River Cree Reserves of the Little Red River Cree Nation
Nation

Little Salmon/Carmacks First Assembly of the Little Salmon/Carma- Settlement Land of the Little Salmon/Carmacks First
Nation cks First Nation Nation under the Little Salmon/Carmacks First Na-
tion Final Agreement and the Yukon First Nations

Land Claims Settlement Act, $.C. 1994, ¢, 34

Lower Kootenay Council of Lower Kootenay Reserves of Lower Kootenay, other than the reserve
designated as St. Mary’s No. 1A.

Matsqui Council of Matsqui Each reserve of Matsqui that is not shared with another
band

Mosquito, Grizzly Bear's Council of the Mosquito, Grizzly Reserves of the Mosquito, Grizzly Bear’s Head, Lean
Head, Lean Man First Na- Bear’s Head, Lean Man First Nation Man First Nation

tion
Muskeg Lake Council of Muskeg Lake Reserve of Muskeg Lake
Nekaneet Council of Nekaneet Each reserve of Nekaneet that is not shared with anoth-

er band.

Nisga'a Nation, within the Nisga’a Lisims Government, within the Nisga’a Lands, within the meaning assigned by the
meaning assigned by the meaning assigned by the Nisga'a Fi-  Nisga’a Final Agreement, as defined in the Nisga'a
Nisga’'a Final Agreement, nal Agreement, as defined in the  Final Agreement Act, 8.C. 2000, ¢, 7
as defined in the Nisga'a Nisga'a Final Agreement Act, S.C.

Final Agreement Act, S.C.  2000,¢.7
2000,¢. 7

Peter Ballantyne Cree Nation Council of the Peter Ballantyne Cree Reserves of the Peter Ballantyne Cree Nation
Nation
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Column 1
First Nation

Column 2 Column 3
Governing Body Lands

Selkirk First Nation

Shuswap

Skeetchestn

Skidegate
Sliammon
Songhees First Nation
St. Mary’s

Ta'an Kwach’an Council

Teslin Tlingit Council

Tla-o-qui-aht

Tlicho

Tobacco Plains

Tr'ondék Hwéch’in

Tsawout First Nation

Tzeachten

Assembly of the Selkirk First Nation  Settlement Land of the Selkirk First Nation under the
Selkirk First Nation Final Agreement and the Yukon
First Nations Land Claims Settlement Act, S.C.

1994, ¢. 34

Council of Shuswap Reserve of Shuswap

Council of Skeetchestn Each reserve of Skeetchestn that is not shared with an-

other band

Council of Skidegate Reserve of Skidegate

Council of Shammon Reserve of Sliammon

Council of the Songhees First Nation  Reserves of the Songhees First Nation

Council of St. Mary's Reserves of St, Mary’s, other than the reserve designat-

ed as St. Mary’s No. 1A,

Board of Directors and Elders Council Settlement Land of the Ta’an Kwach'an Council under
of the Ta’an Kwach’an Council the Ta'an Kwach’an Council Final Agreement and
the Yukon First Nations Land Claims Settlement Act,

S.C. 1994, ¢. 34

General Council of the Teslin Tlingit Settlement Land of the Teslin Tlingit Council under the
Council Teslin Tlingit Council Final Agreement and the
Yukon First Nations Land Claims Seitlement Act,

S.C. 1994,c.34

Council of the Tla-o-qui-aht First Na- Reserve of the Tla-o-qui-aht First Nations
tions

Tlicho Government Tlicho lands and Tlicho community within the meaning
assigned by the Land Claims and Self-Government
Agreement among the Tlicho, the Government of the
Northwest Territories and the Government of
Canada, signed on August 25, 2003 and approved,
given effect and declared valid by the Tliche Land
Claims and Self-Government Act, as that Agreement

15 amended from time to time

Council of Tobacco Plains Reserves of Tobacco Plains, other than the reserve des-

ignated as St. Mary’s No. LA.

General Assembly of the Tr'ondék Settlement Land of the Tr'ondék Hwéch’in under the
Hwéch’in Tr'ondék Hwéch’in Final Agreement and the Yukon
First Nations Land Claims Settlement Act, S.C.

1994, c. 34

Each reserve of the Tsawout First Nation that is not
shared with another band

Council of the Tsawout First Nation

Each reserve of Tzeachten that is not shared with an-
other band

Council of Tzeachten

Vuntut Gwitchin First Nation Tribal Council of the Vuntut Gwitchin Settlement Land of the Vuntut Gwitchin First Nation

First Nation under the Vuntut Gwitchin First Nation Final Agree-
ment and the Yukon First Nations Land Claims Set-

tlement Act, S.C, 1994, ¢. 34
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Column | Column 2 Column 3
First Nation Governing Body Lands
Westbank First Nation Council of the Westbank First Nation  Reserve of the Westbank First Nation
West Moberly First Nations  Council of the West Moberly First Na- Reserve of the West Moberly First Nations
tions
White Bear Council of White Bear Each reserve of White Bear that is not shared with an-
other band
Whitecap Dakota First Nation Council of the Whitecap Dakota First Reserve of the Whitecap Dakota First Nation
Nation

2003, ¢, 15, 5. 67 “Sch.”, SOR/2004-281, 2005, c. 19, 5. 11, SOR/2005-363; SOR/2006-201, 294, SOR/2007-111; SOR/2007-185, s5. 1, 2, SOR/2008-103, 234,
235, SOR/2009-281, SOR/2010-178, 179, SOR/2011-36, 213, 214, 266, SOR/2012-31
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ANNEXE 1
(paragraphes 2(1), 3(2), 4(1) ei 12(1) ei article 15)

NOM DES PREMIERES NATIONS ET DES CORPS DIRIGEANTS ET DESCRIPTION DES TERRES

Colonne | Colonne 2 Colonne 3
Premiére nation Corps dirigeant Terres
Adams Lake Council of Adams Lake Réserve de Adams Lake

Premiére Nation Akisqnuk Conseil de la Premiére Nation Akisq- Réserves de Columbia Lake, sauf la réserve désignée
(aussi connue sous les nuk comme St. Mary’s No. 1A,
noms de Columbia Lake
Indian Band et de 7Akisq’-
nuk First Nation)

Blueberry River First Nations Council of Blueberry River First Na- Réserves de Blueberry River First Nations
tions

Bonaparte Council of Bonaparte Toute réserve de Bonaparte non partagée avec une
autre bande

Buffalo Point First Nation Council of Buffalo Point First Nation  Toute réserve de Buffalo Point First Nation non parta-
gée avec une autre bande

Burrard, aussi connue sous le Council of Burrard Réserve de Burrard
nom de Tsleil-Waututh Na-
tion

Premiére nation de Carcross/ Assembly of the Carcross/Tagish First Terres visées par le réglement, au sens de ’entente dé-
Tagish Nation finitive de la Premiére nation de Carcross/ Tagish, et
appelées «terres désignées» dans la Lol sur le régle-
ment des revendications territoriales des premiéres

nations du Yukon, L.C. 1994, ch. 34

Premiéres nations de Cham- First Nations Council of the Cham- Terres visées par le réglement, au sens de I’accord défi-
pagne et de Aishihik pagne and Aishihik First Nations nitif des premiéres nations de Champagne et de Ai-
shihik, et appelées « terres désignées » dans la Loi
sur le réglement des revendications territoriales des

premieres nations du Yukon, L.C. 1994, ch. 34

Cowessess Council of Cowessess Toute réserve de Cowessess non partagée avec une
autre bande

Cowichan Council of Cowichan Réserve de Cowichan

Premiére Nation de Duncan  Conseil de la Premiére Nation de Dun- Réserves de la Premiére Nation de Duncan

can
Enoch Cree Nation #440 Council of the Enoch Cree Nation #440 Réserve de I'Enoch Cree Nation #440
Frog Lake Council of Frog Lake Toute réserve de Frog Lake non partagée avec une

autre bande

Premiére nation des Gwitchin Tribal Council of the Vuntut Gwitchin Terres visées par le réglement, au sens de 'accord défi-
Vuntut First Nation nitif de la premiére nation des Gwitchin Vuntut, et
appelées « terres désignées » dans la Lo/ sur le régle-
ment des revendications territoriales des premiéres

nations du Yukon, L.C. 1994, ch. 34

Innue Essipit Conseil de la Premiére Nation des In- Réserve Innue Essipit
nus Essipit
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Colonne 1 Colonne 2 Colonne 3

Premiére nation Corps dirigeant Terres

Les Inuit, au sens de 1'Ac- Gouvernement nunatsiavut Terres des Inuit du Labrador et communautés inuites,
cord, tel que défini dans la au sens de |' Accord, tel que ce terme est défini dans
Loi sur revendications ler- la Loi sur l'Accord sur les revendications territo-
ritoriales des Inuit du La- riales des Inuil du Labrador, 1..C. 2005, ch. 27

brador, L.C. 2005, ch. 27

Kahkewistahaw Council of Kahkewistahaw Toute réserve de Kahkewistahaw non partagée avec
une autre bande

Kamloops Council of Kamloops Toute réserve de Kamloops non partagée avec une
autre bande

Premiére nation de Kluane  Council of the Kluane First Nation Terres visées par le réglement, au sens de I’accord défi-
nitif de la premiere nation de Kluane, et appelées
«terres désignées» dans la Loi sur le réglement des
revendications territoriales des premiéres nations du
Yukon, L.C. 1994, ch. 34

Premiére nation des Kwanlin Conseil de la Premiére nation des Terres visées par le réglement, au sens de |’entente dé-
Dun Kwanlin Dun finitive de la Premiére nation des Kwanlin Dun, et
appelées «terres désignées» dans la Loi sur le régle-
ment des revendications territoriales des premiéres

nations du Yukon, L.C. 1994, ch. 34

Nation crie de Little Red Ri- Conseil de la Nation crie de Little Red Réserves de la Nation crie de Little Red River
ver River

Premiére nation de Little Sal- Assembly of the Little Salmon/Car- Terres visées par le réglement, au sens de 'accord défi-
mon/Carmacks macks First Nation nitif de la premiére nation de Little Salmon/Car-
macks, et appelées « terres désignées » dans la Loi
sur le réglement des revendications lerritoriales des

premiéres nations du Yukon, L.C, 1994, ch. 34

Lower Kootenay Council of Lower Kootenay Réserves de Lower Kootenay, sauf la réserve désignée
comme St. Mary’s No. 1A.
Matsqui Council of Matsqui Toute réserve de Matsqui non partagée avec une autre
: bande

Premiére Nation de Mosquito, Conseil de la Premiére Nation de Mos- Réserves de la Premiére Nation de Mosquito, Grizzly
Grizzly Bear's Head, Lean quito, Grizzly Bear's Head, Lean Bear's Head, Lean Man
Man Man

Muskeg Lake Council of Muskeg Lake Réserve de Muskeg Lake

Premiére nation des Nacho Assembly of the First Nation of Nacho Terres visées par le réeglement, au sens de |"accord défi-
Nyak Dun Nyak Dun nitif de la premiére nation des Nacho Nyak Dun, et
appelées « terres désignées » dans la Loi sur le régle-
ment des revendications lerritoriales des premiéres

nations du Yukon, L..C. 1994, ch. 34

Nekaneet Conseil de Nekaneet Toute réserve de Nekaneet non partagée avec une autre
bande
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Colonne 1
Premiére nation

Colonne 2
Corps dirigeant

Colonne 3
Terres

Nation Nisga'a, au sens de
I’Accord définitif nisga’a
tel que ce terme est défini
dans la Loi sur ['Accord
définitif nisga'a, L.C. 2000,
ch. 7

Nation crie Peter Ballantyne

Premiére nation de Selkirk

Shuswap
Skeetchestn

Skidegate
Sliammon
Songhees First Nation

St. Mary’s

Conseil des Ta'an Kwach’an

Tla-o-qui-aht

Tlicho

Conseil des Tlingits de Teslin

Tobacco Plains

Gouvernement Nisga’a Lisims, au sens Terres Nisga’a, au sens de I’ Accord définitif nisga’a tel
de I'’Accord définitif nisga’a tel que  que ce terme est défini dans la Loi sur ['Accord défi-
ce terme est défini dans la Loi sur  nitif nisga'a, L.C. 2000, ch. 7
l'Aceord définitif nisga’a, L.C. 2000,
ch. 7

Conseil de la Nation crie Peter Ballan- Réserves de la Nation crie Peter Ballantyne
tyne

Assembly of the Selkirk First Nation  Terres visées par le réglement, au sens de I’accord défi-
nitif de la premiére nation de Selkirk, et appelées
« terres désignées » dans la Lol sur le réglement des
revendications territoriales des premiéres nations du

Yukon, L.C, 1994, ch. 34

Council of Shuswap Réserve de Shuswap

Council of Skeetchestn Toute réserve de Skeetchestn non partagée avec une

autre bande

Council of Skidegate Réserve de Skidegate

Council of Sliammon Réserve de Sliammon

Council of Songhees First Nation Réserves de Songhees First Nation

Council of St. Mary’s Réserves de St. Mary’s, sauf la réserve désignée

comme St.A Mary’s No. 1A.Mary’s No. 1A,

Board of Directors and Elders Council Terres visées par le reglement, au sens de I’accord défi-
of the Ta’an Kwach’an Council nitif du conseil des Ta’an Kwach’an, et appelées
« terres désignées » dans la Loi sur le réglement des
revendications territoriales des premiéres nations du
Yukon, L.C. 1994, ch. 34

Tla-o-qui-aht Réserve des Tla-o-qui-aht First Nations

Gouvernement tlicho Terres tlichos et collectivit¢ tlicho au sens de ’accord
sur les revendications territoriales et I’autonomie
gouvernementale conclu entre le peuple tlicho, le
gouvernement des Territoires du Nord-Ouest et le
gouvernement du Canada, signé le 25 aoft 2003 et
approuvé, mis en vigueur et déclaré valide par la Loi
sur les revendications territoriales et {'autonomie
gowvernementale du peuple tlicho, ainsi que ses mo-
difications éventuelles

General Council of the Teslin Tlingit Terres visées par le réglement, au sens de I’accord défi-
Council nitif du conseil des Tlingits de Teslin, et appelées
« terres désignées » dans la Loi sur le réglement des
revendications territoriales des premiéres nations du
Yukan, L.C. 1994, ch. 34

Réserves des Tobacco Plains, sauf la réserve désignée
comme St. Mary’s No. 1A,

Council of Tobacco Plains
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Colonne 1 Colonne 2 Colonne 3

Premicre nation Corps dirigeant Terres

Tr'ondék Hwéch’in General Assembly of the Tr'ondék Terres visées par le réglement, au sens de I’accord défi-
Hwéch’in nitif des Tr’ondék Hwéch'in, et appelées « terres dé-

signées » dans la Loi sur le réglement des revendica-
tions territoriales des premiéres nations du Yukon,
L.C. 1994, ch. 34

Tsawout First Nation Council of the Tsawout First Nation ~ Toute réserve de Tsawout First Nation non partagée
avec une autre bande

Tzeachten Council of Tzeachten Toute réserve de Tzeachten non partagée avec une
autre bande

Premiére Nation de Westbank Conseil de la Premiére Nation de West- Réserve de la Premiére Nation de Westbank
bank

Premiéres nations de West Council of the West Moberly First Na- Réserve des premiéres nations de West Moberly
Moberly tions

White Bear Conseil de White Bear Toute réserve de White Bear non partagée avec une
autre bande

Whitecap Dakota First Nation Council of the Whitecap Dakota First Réserve de Whitecap Dakota First Nation
Nation

2003, ch. 15, 5 67 wann.», DORS/2004-281, 2005, ch. 19, art. 11, DORS/2005-363; DORS/2006-201, 294, DORS/2007-111, DORS/2007-185, art. 1 et 2:
DORS/2008-103, 234, 235, DORS/2009-281; DORS/2010-178, 179, DORS/2011-36, 213, 214, 266, DORS/2012-31
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SCHEDULE 2
(Sections 17, 22, 23 and 29)

LIST OF BANDS, COUNCILS, RESERVES AND SPECIFIED

ANNEXE 2
(articles 17, 22, 23 et 29)

NOM DES BANDES ET DES CONSEILS DE BANDE, NOM QU

PROVINCES DESCRIPTION DES RESERVES ET NOM DES PROVINCES VI-
SEES
Column 1 Column 2 Column 3 Column 4
Band touncil ot the Reserves Specified Colonne 1 Colonne 2 Colonne 3 Colonne 4
Band Province Bande Conseil de bande  Réserves Provinee
Barren Lands First Council of the Reserve of the Manitoba visée
Nation Barren Lands First Barren Lands First Premiére Nation de Conseil de la Réserve de la Manitoba
Nation Nation Barren Lands Premiére Nation de Premiére Nation de
Berens River First  Council of the Reserves of the  Manitoba Barren Lands Barren Lands
Nation Berens River First - Berens River First Preimiére Nation de Conseil de la Réserves de la Manitoba
Natien Nation Berens River Premiére Nation de  Premiére Nation de
Birdtail Sioux First Council of the Each reserve of the Manitoba Berens River Berens River
Nation Birdiail Sioux First Birdtail Sioux First Nation ojibway de  Conseil de la Toute réserve de la Manitoba
Nation Nation that is not Brokenhead Nation ojibway de  Nation ojibway de
shared with Brokenhead Brokenhead non
another band partagée avec une
Brokenhead Couneil of the Each reserve of the Manitoba autre bande
Ojibway Nation  Brokenhead Brokenhead Premiére Nation de Conseil de la Toute réserve de la - Manitoba
Ojibway Nation  Ojibway Nation Buffalo Point Premiére Nation de  Premiére Nation de
lhlat is not shared Buffalo Point Buffalo Point non
with another band partagée avec une
Buffalo Point First Council of the Each reserve of the Manitoba autre bande

MNation

Buffalo Point First
Nation

Buffalo Point First
Nation that 15 not
shared with
another band

Premiére Nation de
Canupawakpa
Dakota

Conseil dela
Premiére Nation de
Canupawakpa

Dakota

Réserve de la
Premiére Nation de
Canupawakpa

iak

Manitoba

Canupawakpa Council of the Reserve of the Manitoba Nation crie de Conseil de la Réserves de la Manitoba
Dakota First Canupawakpa Canupawakpa Chemawawin Nation crie de Mation crie de
Nation Dakota First Dakota First Chemawawin Chemawawin
alaiio Datio Cowessess Conseil de Toute réserve de Saskatchewan
Chemawawin Cree Council of the Reserves of the Manitoba Cowessess Cowessess non
Nation Chemawawin Cree Chemawawin Cree partagée avec une
MNation Nation autre bande
Cowessess Council of Each reserve of  Saskatchewan Premiére Nation de Conseil de la Réserves de la Manitoba
Cowessess Cowessess that is Cross Lake Premiere Nation de Premiére Nation de
not shared with Cross Lake Cross Lake
BRI e Dakota Tipi Consell de Dakota  Réserve de Dakota  Manitoba
Cross Lake First ~ Council of the Reserves of the  Manitoba Tipi Tips
Hiation ﬁ::ls;nmkc First g;??;nLnkc Firat Premiére Nation de Consell de la Réserves de la Manitoba
) ) Fisher River Premiére Nation de Premiére Nation de
Dakota Tipi Council of the Reserve of the Manitoba Fisher River Fisher River
Dakata Tipi Dakota Tipi . . :
B g ﬂ_ |;‘n bl ‘ Fox Lake Conseil de Fox Réserves de Fox  Manitoba
Fisher River First  Council of the Reserves of the Manitoba Lake Lake
Mati Fisher Ri i Fist i :
AN N':tiz; e Riest Nn;:g;ﬁwer i Gamblers Conseil de Toule réserve de Maniloba
Gamblers Gamblers non
Fox Lake Council of the Fox Reserves of the Manitoba partagée avee une
Lake Fox Lake autre bande
Gamblers Council of the Each reserve of the Manitoba Premiére Nation de Conseil de la Réserves de la Manitoba
Gamblers Gamblers tha} 15 Garden Hill Premiére Nation de  Premiére Nation de
not shared with Garden Hill Garden Hill
‘ ariBie);and Premiére Nation de Conseil de la Réserves de la Manitoba
Garden Hill First  Couneil of the Reserves of the Manitoba God’s Lake Premiére Nation de Premiére Nation de
Nation Garden Hill First  Garden Hill First God’s Lake God's Lake
' et Pation Premiére Nation de Conseil de la Réserve de la Manitoba
God’s Lake First  Council of the Reserves of the Manitoba Grand Rapids Premiére Nation de Premiére Nation de
Nation God’s Lake First  God’s Lake First

Nation

Nation
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Calumn 1 Column 2 Column 3 Column 4 Colonne | Colonne 2 Colonne 3 Colonne 4
Band Council of the Reserves Specified Bande Conseil de bande  Réserves Province
Band Province visée
Grand Rapids First Council of the Reserve of the Manitoba Premiére Nation de Conseil de la Réserve de la Manitoba
Nation Grand Rapids First Grand Rapids First Hollow Water Premiére Nation de Premiére Nation de
Nation Nation Hollow Water Hollow Water
Hollow Water First Council of the Reserve of the Manitoba Innue Essipit Conseil de la Réserve Innue Québec
Nation Hollow Water First Hollow Water First Premiére Nation  Essipit
Nation Nation des Innus Essipit
Innue Essipit Conseil de la [nnue Essipit Quebec Kahkewistahaw Conselil de Toute réserve de Saskatchewan
Premiére Nation  Reserve Kahkewistahaw Kahkewistahaw
des Innus Essipit non partagée avec
Kahkewistahaw  Council of Each reserve of  Saskatchewan une autre bande
Kahkewistahaw Kahkewistahaw Keeseekoowenin -~ Conseil de Réserve de Manitoba
that is not shared Keeseekoowenin - Keeseckoowenin
with another band Premiére Nation de Consell de la Réserve de la Manitoba
Keeseekoowenin  Council of the Reserves of the Manitoba Lake Manitoba Premiére Nation de Premiére Nation de
Keeseekoowenin  Keeseekoowenin Lake Manitoba Lake Manitoba
Lake Manitoba Council of the Reserve of the Manitoba Lake St. Martin Conseil de Lake St Réserves de Lake  Manitoba
First Nation L_ake Ma_nimba Lake Manitoba Martin St. Martin
First Nation First Nation Premiére Nation de Consell de la Réserve de la Manitoba
Lake St Martin ~ Council of the Reserves of the Manitoba Little Black River  Premiére Nation de Premiére Nation de
Lake St Martin Lake St Martin Little Black River  Little Black River
e llack Ruver, Council of the  Reserveofthe  Manitoba  Premiére Nation de Conseil de la Réserve de la Manitoba
First Nation ittle Black River  Little Black River + Little Grand Rapids Premi¢re Nation de Premiére Nation de
}"|rst Nation First Nation i Little Grand Rapids Little Grand Rapids
*
Little Grand Council of the Reserve of the Manitoba i! Premiére Nation de Conseil de la Réserves de la Manitoba
-J&amda.l’usl vy, Little Grand Little Grangd e L s AR SN0, PEMIGIENAION S s
Nation Rapids Furst Rapids First {11 P SasKatchewan ] ’l? T Little fou . "'r
Nation Nation - Saskalchewan Saskatchewan 1
Little Council of the Reserves of the Manitaba Pregiiére Nation de Conseil de la Réserve de la Manitoba iy
Saskaichewan First Little Little L Wesmisa - Llgicre Nation de, Premigrg Nagionde |, 3
Nation Saskatchewan First Saskatchewan First Long Plain Long Plain
Nation Nation Nation crie de Conseil de la Réserves de la Manitoba
Long Plain First ~ Council of the Reserve of the Maniteba Manto Sipi Nation crie de Nation crie de
Mation Long Plain First  Long Plain First Manto Sipi Manto Sipi
Nation EYatiey Premiére Nation  Conseil de la Réservesdela  Manitoba
Manto Sipi Cree  Council of the Reserves of the Manitoba Mathias Colomb  Premiére Nation ~ Premiére Nation
Nation Manto Sipi Cree  Manto Sipi Cree Mathias Colomb  Mathias Colomb
Nation Nation " " i
Nation cnie de Conseil de la Réserves de la Manitoba
Mathias Colomb  Council of the Reserves of the Manitoba Mosakahiken Nation crie de Nation crie de
First Nation Mathias Colomb  Mathias Colomb Mosakahiken Mosakahiken
First Nation First Nation Premié¢re Nation de Conseil de la Réserves de la Saskatchewan
Mosakahiken Cree Council of the Reserves of the Manitoba Mosquito, Grizzly  Premi¢re Nation de Premiére Nation de
Nation Mosakahiken Cree  Mosakahiken Cree Bear's Head, Lean  Mosquito, Grizzly  Mosquito, Grizzly
Nation Nation Man Bear's Head, Lean Bear's Head, Lean
Mosquito, Grizzly Couneil of the Reserves of the Saskatchewan San Man
Bear's Head, Lean Mosquito, Gnizely Mosquito, Grizzly Nation crie de Conseil de la Réserves de la Manitoba
Man First Nation  Bear’s Head, Lean Bear’s Head, Lean Misichawayasihk ~ Nation crie de Nation erie de
Man First Nation  Man First Nation Nisichawayasihk  Nisichawayasihk
Nisichawayasihk  Council of the Reserves of the Manitoba Premiére MNation  Conseil de la Réserve de la Manitoba
Cree Nation Nisichawayasihk  Nisichawayasihk dénée de Premiére Nation Premiére Nation
Cree Nation Cree Nation Narthlands dénée de dénée de
Northlands Dene  Council of the Reserve of the Manitoba Northlands Northlands
First Nation Northlands Dene  Northlands Dene Premiere Nation  Conseil de la Réserve de la Manitoba
First Nation First Nation d'0-Chi-Chak-Ko- Prcmiér_e Nation Premiére Nation
0-Chi-Chak-Ko-  Council of the O-  Reserve of the O-  Manitaba Sipi gﬁ'eh'{hak'm' gLC)I—ChL—Chak-Kn-
Sipi First Nation  Chi-Chak-Ko-Sipi  Chi-Chak-Ko-Sipi P o
First Nation First Nation Premiere Nation de Conseil de la Réserve de la Manitoba
Pauingassi Premiére Nation de  Premiere Nation de
Pauingassi Pauingassi
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Column |
Band

Column 2

Council of the
Band

Column 3
Reserves

Column 4

Specified
Province

Colonne 1
Bande

Colonne 2
Conseil de bande

Colonne 3
Reéserves

Colonne 4

Pravince
vigée

Pauingassi First
Nation

Peter Ballantyne
Cree Nation

Pmaymootang
First Nation

Pine Creek

Poplar River First
Nation

Red Sucker Lake
First Nation

Rolling River First
Nation

Roseau River
Anishinabe First
Nation

Sandy Bay First
Nation

Sapotaweyak Cree
Nation

Sayisi Dene First
Nation

Shamattawa First
Nation

Sioux Valley
Dakota Nation

Skawnan First
Nation

51, Theresa Point
First Nation

Swan Lake First
Nation

Tataskweyak Cree
MNation

Council of the
Pauingassi First
Nation

Council of the
Peter Ballantyne
Cree Nation

Council of the
Pinaymaootang
First Nation

Council of Pine
Creek

Council of the
Poplar River First
Nation

Council of the Red
Sucker Lake First
Nation

Council of the
Rolling River First
Mation

Council of the
Roseau River
Anishinabe First
Nation

Council of the
Sandy Bay First
Nation

Council of the

Sapotaweyak Cree
Nation

Council of the
Sayisi DeneFirst
Mation

Council of the
Shamattawa First
Nation

Council of the
Sioux Valley
Dakota Nation

Council of the
Skownan First
Nation

Counecil of the St
Theresa Point First
Nation

Council of the
Swan Lake First
Nation

Council of the
Tataskweyak Cree
Nation

Reserve of the
Pauingassi First
Nation

Reserves of the
Peter Ballantyne
Cree Nation

Reserve of the
Pinaymootang
First Nation

Each reserve of
Pine Creek that is
not shared with
another band

Reserve of the
Poplar River First
Nation

Reserves of the
Red Sucker Lake
First Nation

Each reserve of the
Rolling River First
Nation that 15 not
shared with
another band

Reserves of the
Roseau River
Anishinabe First
Nation

Reserve of the
Sandy Bay First
Nation

Each reserve of the
Sapotaweyak Cree
Nation that is not
shared with
another band

Reserve of the
Sayisi Dene First
Nation

Reserve of the
Shamattawa First
Nation

Each reserve of the
Sioux Valley
Dakota Nation that
is not shared with
another band

Reserve of the
Skownan First
Nation

Reserves of the St
Theresa Point First
Nation

Reserves of the
Swan Lake First
Nation

Reserves of the
Tataskweyak Cree
Nation

Manitoba

Saskatchewan

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba
s

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Nation crie Peter
Ballantyne

Premiére Nation
Pinaymootang

Pine Creek

Premiére Nation de
Poplar River

Premiére Nation de
Red Sucker Lake

Premiére Nation de
Rolling River

Premiére Nation
amshinabe de
Roseau River

Premiére Nation de
Sandy Bay

Nation crie de
Sapotaweyak

Premiére Nation de
Sayisi Dene

Premiere Nation de
Shamattawa

Premiére Nation
des Sioux de
Birdtail

Nation dakota de
Sioux Valley

Premiére Nation de
Skownan

Premiére Nation de
St. Theresa Point

Premiére Nation de
Swan Lake

Conseil de la
Nation crie Peter
Ballantyne

Conseil de la
Premiére Nation de
Pinaymootang

Conseil de Pine
Creek

Conseil de la
Premiére Nation de
Poplar River

Conseil de la
Premiére Nation de
Red Sucker Lake

Conseil de la
Premiére Mation de
Rolling River

Consell de la
Premiere Nation
anishinabe de
Roseau River

Conseil de la
Premiére Nation de
Sandy Bay

Conseil de la
Nation crie de
Sapotaweyak

Conseil de la
Premiére Mation de
Sayisi Dene

Conseil de la
Premiére Nation de
Shamalttawa

Conseil de la
Premiére Nation
des Sioux de
Birdtail

Conseil de la
Nation dakota de
Sioux Valley

Conseil de la
Premiére Nation de
Skownan

Conseil de la
Premiére Nation de
St Theresa Pont

Conseil de la
Premiére Nation de
Swan Lake

Réserves de la
Nation crie Peter
Ballantyne

Réserve de la
Premiére Nation de
Pinaymootang

Toute réserve de
Pine Creek non
partagée avec une
autre bande

Réserve de la
Premiére Nation de
Poplar River

Réserves de la
Premiére Nation de
Red Sucker Lake

Toute réserve de la
Premiére Mation de
Rolling River non
partagee avec une
autre bande

Réserves de la
Premiére Nation
anishinabe de
Roseau River

Réserve de la
Premiére Nation de
Sandy Bay

Toute réserve de la
Nation crie de
Sapotaweyak non
partagée avec une
autre bande

Réserve de la
Premiere Nation de
Sayisi Dene

Réserve de la
Premiére Nation de
Shamattawa

Toute réserve de la
Premiére Nation
des Sioux de
Birdtail non
partagée avec une
autre bande

Toute réserve de la
Nation dakota de
Sioux Valley non
partagée avec une
autre bande

Réserve de la
Premiére Naton de
Skownan

Réserves de la
Premiére Nation de
St Theresa Point

Réservesde la
Prennére Nation de
Swan Lake

Saskatchewan

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba

Mamtoba

Manitoba

Manitoba

Manitoba

Manitoba

Manitoba
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Column | Column 2 Column 3 Column 4 Colonne | Colonne 2 Calonne 3 Colonne 4
Band Council of the Reserves Specified Bande Conseil de bande  Réserves Province
Band Province visée
Tootinaowazii- Council of the Reserve of the Manitoba Nation crie de Conseil de la Réserves de la Manitoba
beeng Treaty Tootinaowazii- Tootinaowazii- Tataskweyak Nation crie de Nation crie de
Reserve beeng Treaty beeng Treaty Tataskweyak Tataskweyak
Reserve Reserve Tootinaowazii- Conseil de Réserve de Manitoba
War Lake First Council of the War Reserves of the Manitoba beeng Treaty Tootinaowazii- Tootinaowazii-
Nation Lake First Nation  War Lake First Reserve beeng Treaty beeng Treaty
Nation Reserve Reserve
Wasagamack First Council of the Reserves of the Manitaba Premiére Nation de  Conseil de la Réserves de la Manitoba
Mation Wasagamack First Wasagamack First War Lake Premiére Nation de Premiére MNation de
Nation Nation War Lake War Lake
Wavwayseecappo  Council of the Each reserve of the Manitoba Premiere Nation de  Conseil de la Réserves de la Manitoba
First Nation Treaty Waywayseecappo Waywayseecappo Wasagamack Premiére Nation de  Premiére Nalion de
Four - 1874 First Nation Treaty First Nation Treaty Wasagamack Wasagamack
Four- 1874 FD:‘“[; 1534 ‘hzl " Premiére Nation de Consell de la Toule réserve de la  Manitoba
ne lsh ar; \':“ Waywayseecappo  Premiére Nation de  Premiére Nation de
GHpLE- Ll Treaty Four - 1874 Waywayseecappo Waywayseecappo
White Bear Council of White  Each reserve of  Saskatchewan Treaty Four - 1874 Treaty Four- 1874
Bear White Bear that 15 non partagée avec
not shared with une autre bande
ahpcher band White Bear Conseil de White  Toute réserve de Saskatchewan
Whitecap Dakota  Council of the Reserve of the Saskatchewan Bear White Bear non
First Nation Whitecap Dakota  Whitecap Dakota partagée avec une
First Nation First Nation autre bande
Wuskwi Sipihk  Council of the Each reserve of the Manitoba Whitecap Dakota  Council of the Réserve de Saskatchewan
First Nation Wuskwi Sipihk Wuskwi Sipihk First Nation Whitecap Dakota ~ Whitecap Dakota
First Nation First Nation that 15 ’ First Nation First Nation
not 'S'_I:ar%d ":;"h Premicre Nation de Congeil de la Toute réserve de la - Manitoba
enoteroan Wuskwi Sipihk Premiére Nation de  Premiére Nation de
York Factory First Council of the Reserve of the Manitoba Wuskwi Sipihk Wuskwi Sipihk nan

Nalion York Factory First  York Factory First partagée avec une

Nation Nation gitia Bendé
Premiere Nation de Conseil de la Réserve de la Manitoba
York Factory Premiére Nation de  Premiére Nation de
York Factory York Factory

2005, ¢ 19,5 12, 2006, ¢ 4, s. 97; SOR/2007-185, ss. 3, 4, SOR/2009-282,

2005, ch. 19, art. 12; 2006, ch. 4, art. 97, DORS/2007-185, art. 3 et 4, DORS/
283, SOR/2010-180, 181, SOR/2012-25

2009-282, 283, DORS/2010-180, 181, DORS/2012-25.
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THE CITY OF WINNIPEG

BY-LAW NO. 62/2011

A By-law of THE CITY OF WINNIPEG to prohibit
smoking in certain outdoor locations

WHEREAS section 134 of The City of Winnipeg Charter provides that Council may pass by-
laws respecting health hazards and the health and well-being of people, and further provides
that such by-laws may include provisions respecting the sale, use, consumption, possession or
disposal of substances that may constitute a health hazard,;

AND WHEREAS tobacco smoke is a known Class A carcinogen for which there is no safe level
of exposure and scientific studies confirm that negative health consequences, including an
increased risk of cardiovascular and respiratory disease, can result from even short exposures:;

NOW THEREFORE THE CITY OF WINNIPEG, in Council assembled, enacts as follows:

Title

1 This By-law may be cited as the Outdoor Smoking By-law.
Definitions

2 In this By-law

“athletic field” means any outdoor space used for organized athletic or sporting activities
that is: '

(a) owned by the City of Winnipeg; or

(b)  operated by the City of Winnipeg or a community centre;
and includes a soccer pitch, baseball or softball diamond, and football field:
“City of Winnipeg workplace” means any building, portion of a building or other location
owned or leased by the City of Winnipeg and used as a place of work by one or more

employees of the City of Winnipeg;

“community centre” means a member of the General Council of Winnipeg Community
Centres;

“health care facility” means

(a) a hospital designated as such by the Hospitals Designation Regulation, Manitoba
Regulation 47/93;

(b) an institution providing health care that is funded by the Winnipeg Regional
Health Authority, including any Access Centre, Breast Health Centre, Winnipeg
Birth Centre, Klinic, Mount Carmel Clinic and Pan Am Clinic; and

(c) a personal care home designated as such by the Personal Care Homes
Designation Regulation, Manitoba Regulation 108/2000;
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“hockey rink” means an outdoor ice surface designed for playing hockey or for recreational
skating that is owned by the City of Winnipeg or is operated by the City of Winnipeg or a
community centre;

“playground” means any outdoor space owned or operated by the City of Winnipeg that
has been set aside for public use by young children, and includes places that contains
swings, slides, see-saws, climbing apparatuses, or similar equipment;

“premises” means the parcel of land on which a health care facility is situated and includes
any contiguous parcels owned or leased by the health care facility;

“smoking” has the same meaning as in The Non-Smokers Health Protection Act, C.C.S.M.
c. N-92;

“youth event” means an organized athletic or sporting event in which individuals under the
age of 18 are participating;

“WRHA workplace” means any building, portion of a building or other location owned or

leased by the Winnipeg Regional Health Authority and used as a place of work by one or
more employees of the Winnipeg Regional Health Authority.

Prohibition
3(1) No person shall smoke:

(a) subject to subsection 3(3), within 30 metres of the playing surface of an athletic
field or a hockey rink during a youth event:

(b) on a playground;

(c) subject to subsection 3(3), within 30 metres of a swimming pool, wading pool,
spray pad or spray park owned or operated by the City of Winnipeg;

(d) on the premises of a primary school, middle school or secondary school, whether
a public school or a private school, as those terms are defined in The Education
Administration Act, C.C.S.M. ¢. E-10;

(e) subject to subsection (2), on the premises of a health care facility;

Q) within 8 metres from an outdoor entrance providing direct access to a health care
facility;

(9) within 8 metres from an outdoor entrance providing direct access to a City of
Winnipeg workplace;

(h) within 8 metres from an outdoor entrance providing direct access to a WRHA
workplace.

3(2) Clause (1)(e) does not apply to residents of a personal care home who smoke in an
outdoor area that
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(a) has been designated by the administration of a personal care home as a
smoking area for residents of the personal care home and is clearly marked as
such; and

(D) is at least 8 metres from any entranceway to a building, window that is capable of
being opened, or air intake.

3(3) The prohibitions in clauses 3(1)(a) and 3(1)(c) do not apply to property that is not owned
or operated by the City of Winnipeg or a community centre.

Penalties
4 A person who contravenes section 3 is guilty of an offence and is liable on summary
conviction

(a)  for afirst offence, to a fine of not less than $100 and not more than $500;

(b) for a second offence, to a fine of not less than $200 and not more than $700; and

(c) for a third or subsequent offence, to a fine of not less than $300 and not more
than $1000.

DONE AND PASSED, this 25™ day of May, 2011.

Mayor

City Clerk

Approved as to content:

Director of Community Services

Approved as to form:

For Director of Legal Services/City Solicitor
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THE CITY OF WINNIPEG

THE SMOKIN LATION BY-LAW
NO. 88/2003

A By-law of THE CITY OF WINNIPEG to ban
smoking in public places.

WHEREAS after reviewing the representations and material submitted, Council has determined
that tobacco smoke is a health hazard, is a nuisance to or detriment to persons, and that it is
necessary to protect the safety, health and well-being of persons;

AND WHEREAS The City of Winnipeg Charter S.M. 2002, c. 39 authorizes Council to enact by-laws
respecting, among other things, the protection, safety, health and well-being of people; health
hazards; activities or things that in the opinion of Council are or may become a nuisance or
detriment to persons or property; and people and activities in, on or near public places or places
open to the public including private clubs;

AND WHEREAS The Non-Smokers Health Protection Act S.M. 1989-90, c. S125 authorizes a
municipal council to pass a by-law limiting or banning smoking in any enclosed public place in the
municipality;

NOW THEREFORE THE CITY OF WINNIPEG, in Council assembled enacts as follows:

Title

1. This By-law shall be known as “The Smoking Regulation By-law”.

Definitions
2. In this By-law
“ashtray” means a receptacle for tobacco ashes and for cigar and cigarette butts;

“enclosed public place” means any part of an enclosed place to which members of the
public have access, including, without restricting the generality of the foregoing,

(a) any part of
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0] an office building,

(i) a retail store or other commercial establishment, or the common areas of a
residential building or shopping mall,

(b) a health care facility,

(c) a day care centre or nursery,

(d)  an educational institution or facility,
(e)  arestaurant, and

(f an elevator, pedestrian walkway, pedestrian corridor or pedestrian tunnel or bus
' shelter;

“health care facility” means a place where a person may receive medical examination,
treatment or care, and includes a hospital, hospice, clinic and medical practitioner’s office;

"“licensed premises” means licensed premises as defined in 7he Liguor Control Act”

“personal care home” means a personal care home as defined in 7he Health Service
Insurance Act and regulations;

“private function” means a specific event for which an enclosed room or hall or a portion
thereof has been reserved and at which attendance is limited to people who have been
specifically invited, permitted or designated by the host, whether or not an admission fee is
charged and regardless of the purpose for which the event is held, but excluding private
residences;

“proprietor” means the owner of an enclosed public place, private club. tobacconist shop
or the premises in which a private function is held and includes a person who carries on or
manages the activities carried on in any of these places and includes the person present
who is in charge at any particular time;

“restaurant” includes any part of a coffee shop, cafeteria, sandwich stand, food court or
other eating establishment that is located in an enclosed public place and is open to
members of the public, whether or not it is licensed premises or a portion of licensed
premises;

“shopping mall” means a complex of commercial establishments designed for the sale of
goods or services or both to members of the public;

“smoke” & “smoking” means
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(a) smoking a cigarette, cigar, pipe or other device used for smoking tobacco; or

(b)  carrying or having control of a lighted cigarette, cigar, pipe or other device used for
smoking tobacco;

“smoking area” means an area marked and identifiable by a sign indicating that smoking
is permitted in that area;

“tobacco product” means tobacco leaves and any product manufactured from tobacco
that is intended to be used for smoking, inhaling or chewing and includes nasal and oral
snuff, cigarette paper, tubes, pipes and filters;
“tobacconist shop” means any business that manufactures, sells or distributes tobacco
products only;
ing Prohibit

3. Subject to Section 4 no person shall smoke in, and no proprietor shall permit any person to
smoke in:

(@)  any enclosed public place;

(b)  any motor vehicle used for the public transportation of persons or property including
buses, taxis and limousines;

(€) any area of a private club or private function to which a member or person invited

has access; A
Exceptions
4, A proprietor may allow smoking in

(@)  an area of a health care facility, or personal care home designated by the board of
the health care facility or personal care home and for use by residents or in patients
of the facility or home only;

(b)  guest rooms in hotels, motels and inns;

(©) any tobacconist shop;
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provided that the area, room or tobacconist shop is physically separated and enclosed by a
ceiling and floor to ceiling walls and doors from any adjacent or attached enclosed public
place, private club; or private function.

Drifting Smoke

5. No person or proprietor shall permit smoke to drift or be recirculated into an enclosed public
place, private club, or private function.

Signs

6. (a) In every enclosed public place, motor vehicle, private club, or private function to
which this By-law applies, a proprietor shall clearly and conspicuously post and keep
in place at all times a sufficient number of signs as prescribed by Section 7, which
signs shall be clearly visible.

(b)  The signs referred to in this By-law shall be posted in such number of places as,
having regard to size of the printed text or symbol thereon and the place of posting,
will give every person in the place or area to which the sign relates, a clear and
unobstructed view of at least two of the signs.

(c) No person shall remove, alter, conceal, deface or destroy any sign posted pursuant
to this By-law.

2 The requirements of section 6 shall be met by either:
(a) posting a sign that

(i) carries the text “no smoking"” in capital or lower case letters or a combination
thereof, either alone or in conjunction with other words which do not detract
from the purpose of the sign of indicating a place or area in which smoking
is prohibited;

(i) consists of at least two (2) contrasting colours which make the text of the
sign clearly legible in whatever lighting is used in the place or area in which
the sign is posted or if the text is to be applied directly to a surface or to be
mounted on a clear panel, set the text out in a colour which contrasts with
the background so that the text is dlearly legible in whatever lighting is used
in the place or area; and
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(i)  sets the text out in letters of such a style and size and be posted in such
places as will make them clearly legible to persons within the place or area
in which the smoking is prohibited, but in any case the text shall not be less
than 28 millimetres in height; or

(b) 0] posting a sign consisting of the following graphic symbol that shall be used
to indicate “no smoking” areas:

on a white background with the circle and interdictory stroke in red and the
diameter of the circle in the symbol shall be of such size as will make it
clearly discernible by persons within the place or area to which the symbol
relates but in any case not less than 100 millimetres in size.

(i) Notwithstanding that the symbol in clause (a) illustrates a cigarette, it shall
also refer to and represent a lighted cigar or pipe.
Ashtrays
8. A proprietor shall ensure that no ashtrays or similar receptacles are placed or allowed to

remain in any area in which smoking is prohibited pursuant to this By-law.

Enforcement

0, The Director of Community Services and his/her delegates may conduct inspections and
take steps to administer and enforce this By-law or remedy a contravention of this By-law in
accordance with 7he City of Winnjpeg Charter and, for those purposes, have the powers of a
“designated employee” under 7he City of Winnijpeg Charter.

Penalties

10. A person or proprietor who contravenes a provision of this By-law is guilty of an offence and
is liable on summary conviction to the following penalties:

(@) For a first offence, to a fine of not less than One Hundred ($100.00) Dollars in the

case of an individual and Five Hundred ($500.00) Dollars in the case of a
corporation or partnership;
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(b)  For a second offence, to a fine of not less than Two Hundred ($200.00) Dollars in
the case of an individual and Seven Hundred ($700.00) Dollars in the case of a
corporation or partnership;

(c) For a third offence or subsequent offence, to a fine of not less than Three Hundred

($300.00) Dollars in the case of an individual and One Thousand ($1,000.00) Dollars
in the case of a corporation or partnership.

Severability

11. A decision of a Court that one or more of the provisions of this By-law are invalid in whole

or in part does not affect the validity, effectiveness or enforceability of the other provisions or parts
of the provisions of this By-law.

Repeal
12. By-law No. 7870/2001 is repealed.

Effective Date

13: This by-law comes into force on July 1, 2003.

DONE AND PASSED in Council assembled, this 30" day of April, A.D., 2003.
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Union of New Brunswick Indians v. New Brunswick (Minister of Finance), [1998] 1

S.C.R. 1161

The Minister of Finance for the Province of New Brunswick and the Provincial
Sales Tax Commissioner for the Province of New Brunswick  Appellants

Union of New Brunswick Indians and Paul David Leonard Tomah,
suing on his own behalf and on behalf of all New Brunswick Indian Bands
and their members Respondents

and

The Attorney General of Canada,

the Attorney General of Manitoba,

the Attorney General of British Columbia,

the Attorney General for Alberta,

the Grand Council of the Crees (Eeyou Estchee),

the Cree Regional Authority,

Matthew Coon Come, Violet Pachanos and Bill Namagoose  Interveners

Indexed as: Union of New Brunswick Indians v. New Brunswick (Minister of
Finance)

File No.: 25427.

1998: March 25; 1998: June 18.

Present: Lamer C.J. and Gonthier, Cory, McLachlin, Iacobucci, Major and Binnie JJ.

on appeal from the court of appeal for new brunswick



- s

Indians -- Taxation -- Reserves -- Indian Act exempting goods on-reserve
Jfrom taxation -- Whether goods purchased off-reserve for use on-reserve subject to
provincial sales tax -- Indian Act, R.S.C., 1985, c¢. I-5, s. 87 -- Social Services and

Education Tax Act, RSN.B. 1973, c¢. 8-10, ss. 1 “consumer”, “purchaser”, “retail

sale”, 4,5, 8, 16.

New Brunswick’s Social Services and Education Tax Act levies a tax on
items sold for consumption at the time of the sale. In 1993, a provision giving status
Indians an exemption from paying provincial sales tax on goods purchased off-reserve
for on-reserve use was repealed so that only goods and services purchased on reserve
lands or delivered there by the vendor were sales tax exempt. The respondents brought
a test case involving items for personal use and consumption which had been purchased
by Indians off the reserve for use on the reserve. The trial judge concluded that s. 87 of
the Indian Act, which exempts goods on reserves from taxation, applies only to property
actually situated on a reserve. A majority of the Court of Appeal reversed this decision.
At issue here is whether New Brunswick Indians were required to pay provincial sales
tax on goods purchased off the reserve for consumption on the reserve. The
constitutional question queried whether, if as a matter of statutory interpretation s. 87 of
the Indian Act prohibits taxation of tangible personal property purchased off-reserve,
New Brunswick’s Social Services and Education Tax Act was rendered inoperative to

the extent of the inconsistency with s. 87.

Held (Gonthier and Binnie JJ. dissenting): The appeal should be allowed.
New Brunswick’s Social Services and Education Tax Act is not inconsistent with s. 87
of the Indian Act because that section does not prohibit taxation in respect of tangible

personal property purchased off-reserve even if destined for use on-reserve.
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Per Lamer C.J. and Cory, McLachlin, lacobucci and Major JJ.: Section 87
of the Indian Act applies only to property physically located on a reserve at the time of
taxation or property whose paramount location is on a reserve at the time of taxation.
This comports with the purpose of s. 87, which is to protect the property of Indians on
reserves and prevent that property from being eroded. In determining the applicability
of's. 87, one must consider whether the property is located or has its paramount location
on a reserve at the time and place that the tax would otherwise attach. In the context of

retail sales taxes, this can be called the “point of sale” test.

Provincial sales taxes when imposed on retail sales are sales taxes and not
taxes on consumption, notwithstanding references to “consumer” and “consumption”.
This sort of language is used to define the taxpayer and so avoid the charge of indirect
taxation. It has been repeatedly held to impose a sales tax, not a consumption tax.
Sections 1, 4 and 5 of the Social Services and Education Tax Act, when read together,
impose a direct retail sales tax that fixes on the transaction of sale and is calculated on
the fair value of the goods. In the case of a retail sale, the act of purchase, not the act of
consumption, triggers liability for the sales tax. For the purposes of these sections, it is
largely irrelevant how, why, where, when, and by whom they are consumed once they
have been purchased at a retail sale within the province. If there is a sale but no
consumption, the sales tax is still payable. If the sales tax were a true consumption tax,

each use of taxable goods by the ultimate consumer would attract tax liability.

The “paramount location” test, which has been used to protect Indian
property normally situated on the reserve from being taxed or seized while off-reserve,
should not be applied to sales taxes on tangible goods. Sales taxes attach at the moment
of sale and the property at this point cannot have its paramount location elsewhere than

the point of sale because no pattern of use and safekeeping has been established. The
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location of property after the sale and the imposition of sales tax is irrelevant. Goods
purchased off-reserve therefore attract tax, while goods purchased on-reserve are
exempt, regardless of where the purchaser may intend to use them. To make taxation
dependent on the place of anticipated use would render the administration of the tax
uncertain and unworkable. Where the location of the property at the time of taxation is

readily apparent, the “paramount location” test need not be applied.

To apply s. 87 to sales tax levied off-reserve on goods purchased by Indians
for use on the reserve would take the purpose of s. 87 far beyond preventing the erosion
of on-reserve Indian property which this Court articulated to be the purpose of s. 87.
Such an extension flies in the face of the wording of s. 87(1)(h), which confines the
protection from taxation to property situated on a reserve. The history of s. 87 also
belies the conclusion that Parliament intended it to provide general tax protection for
property intended for on-reserve use. Finally, providing a tax exemption to Indians for
property purchased off-reserve will not necessarily benefit Indians uniformly. Adopting
the “paramount location™ test would have adverse consequences for Indians who live off
the reserve because they would presumably have to pay tax on goods purchased on-

reserve for use off the reserve.

The “point of sale” test is beneficial to on-reserve Indians in many parts of
Canada. First, it provides an incentive for Indians to establish their own retail outlets on
reserves and gives a competitive edge to reserve businesses, thereby increasing economic
activity and employment. Second, the “point of sale” approach to the tax exemption
permits reserves to impose their own taxes on reserve sales, thus creating a tax base for
aboriginal governments. These considerations belie the conclusion that s. 87, by its
object and purpose, must be read as intending to exempt Indians from all sales taxes,

whether on or off a reserve, on property used on reserves.
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Per Gonthier and Binnie JJ. (dissenting): The expression “situated on a
reserve” bears the same interpretation in s. 87(1) of the Indian Act as it does elsewhere
in that statute and should not be extended in an artificial or conceptual way to cover
personal property that is not physically situated on a reserve at the critical time. Indian
people cannot be expected to live reasonably on the reserve without making purchases.
If the goods are not available locally, then purchases will have to be made off-reserve
to enable the Indians to enjoy a reasonable standard of life on the reserve. Exemption

of such goods from taxation in these circumstances is consistent with the purpose of s.

87(1).

New Brunswick, having levied a tax explicitly “in respect of consumption”
to finesse any constitutional challenge to its constitutional validity based on the tax being
construed as an indirect tax beyond provincial competence, should not be relieved of the
consequences of that design feature when the statute is subjected to scrutiny under s. 87
of the Indian Act. If in fact the New Brunswick tax had been charged in respect of the
transaction of purchase and sale, then the tax (subject to any constitutional infirmities)
would be an exigible as neither the purchaser nor the goods were situated on a reserve
at the time of the transaction. However, s. 4 of the Social Services and Education Tax
Act imposes the tax in “respect of consumption™, and the critical time is therefore the
time of consumption, not the time when the goods were purchased. At the time of
consumption, the goods are “primarily located” on the reserve. While the legislation
identifies a retail sale as a condition precedent to taxation where goods are purchased in
the province, such a condition precedent cannot reasonably be characterized as the

subject matter of the tax.

Inany event, given that some of the key provisions of the Act are ambiguous

in their meaning and effect and since any ambiguities should be resolved in favour of the



=
Indian taxpayers, s. 87 applies. The assurance, expressed in earlier cases, that s. 87 is
designed to give status Indian people a meaningful tax choice in the location of their

personal property should not be defeated.

The “pattern of use and safekeeping” which controls the tax treatment under
s. 87(1) is not necessarily the sifus of the personal property at the moment of acquisition.
Even if some importance is to be attached to situs at that moment, the issue here is not
unidimensional, and the circumstances of acquisition should be placed in the larger
“pattern” or context of the realities of life on a New Brunswick reserve. The “paramount
location™ approach reflects a purposive approach to s. 87(1)(b), and confirms the

appropriateness of a tax exemption in this case.

The purpose of s. 87 was not to allow merchants on reserves to compete on
a tax-free basis with off-reserve merchants for business in the broader community. In
terms of financing Indian self-government, the present wording of's. 87 is not immutable.
The s. 87 exemption is the creature of an ordinary federal statute and can be expanded
or redefined as Parliament sees fit. Thus neither of these objectives offers a valid policy

justification for interpreting the tax as exigible here.
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was delivered by

MCLACHLIN J. --
. Introduction

This case requires the Court to rule whether Indians living in New
Brunswick were required to pay provincial sales tax on goods purchased off the reserve

for consumption on the reserve.

Prior to April 1, 1993, Indians in New Brunswick were generally exempt
from paying provincial sales tax under the Social Services and Education Tax Act,
R.S.N.B. 1973, ¢. S-10. The exemption was repealed in 1993 and the New Brunswick

Sales Tax Commissioner issued sales tax notices that status Indians were only exempt
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from sales tax on goods and services purchased on or delivered by the vendor to reserve
lands. The respondent Indians bring a test case challenging this. They argue that s. 87
ofthe Indian Act,R.S.C., 1985, c. I-5, which exempts Indians from taxation on “property
.. . situated on a reserve”, prohibits taxation on off-reserve sales where the property is

intended to be used on a reserve.

II. Judgments Below

Attrial ((1994),148 N.B.R. (2d) 351), Savoie J. concluded that s. 87 applies
only to property actually situated on a reserve. The sales tax is charged and collected at
the point of sale. At this point, the property is not on a reserve. It follows that the tax

is not prohibited by s. 87 of the Indian Act.

The majority of the New Brunswick Court of Appeal ((1996), 178 N.B.R.
(2d) 1), per Bastarache J.A. (as he then was) rejected Savoie J.’s conclusion that s. 87
applies only to property located on a reserve. It held that s. 87 confers on Indians the
right to use or consume personal property on the reserve without taxation. Since most
property consumed or used on-reserve in New Brunswick is purchased off-reserve, the
right would be meaningless without the right to purchase goods off-reserve tax-free.
Therefore, s. 87 must extend to purchases off the reserve. Hoyt C.J. (Turnbull J.A.
concurring) dissented, holding that the only purpose of's. 87 was to protect Indians from

being dispossessed of their on-reserve personal property by taxation.

I11. Statutory Provisions

Indian Act, R.S.C., 1985, c. I-5
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87. (1) Notwithstanding any other Act of Parliament or any Act of the
legislature of a province, but subject to s. 83, the following property is
exempt from taxation, namely,

(@) the interest of an Indian or a band in reserve lands or surrendered
lands; and

(b) the personal property of an Indian or a band situated on a reserve.

(2) No Indian or band is subject to taxation in respect of the ownership,
occupation, possession or use of any property mentioned in paragraph (1)(a)
or (b) or is otherwise subject to taxation in respect of any such property.

88. Subject to the terms of any treaty and any other Act of Parliament,
all laws of general application from time to time in force in any province are
applicable to and in respect of Indians in the province, except to the extent
that those laws are inconsistent with this Act or any order, rule, regulation
or by-law made thereunder, and except to the extent that those laws make
provision for any matter for which provision is made by or under this Act.

89. (1) Subject to this Act, the real and personal property of an Indian
or a band situated on a reserve is not subject to charge, pledge, mortgage,
attachment, levy, seizure, distress or execution in favour or at the instance
of any person other than an Indian or a band.

(2) A person who sells to a band or a member of a band a chattel under
an agreement whereby the right of property or right of possession thereto
remains wholly or in part in the seller may exercise his rights under the
agreement notwithstanding that the chattel is situated on a reserve.

Social Services and Education Tax Act, RSN.B. 1973, ¢. S-10
1

“consumer” means a person who

(a) utilizes or intends to utilize within the Province goods for his own
consumption, or for the consumption of any other person at his expense,
or

(b) utilizes or intends to utilize within the Province goods on behalf of
or as the agent for a principal, who desired or desires to so utilize such
goods for consumption by the principal or by any other person at the
expense of the principal;
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“purchaser” means a consumer who acquires goods at a retail sale
within the Province and includes also

(b) a person who purchases services;

“retail sale” means a sale to a consumer for the purpose of consumption
and not for resale and includes a sale of services to a purchaser;

4 Every consumer of goods consumed within the Province and every
purchaser of services purchased within the Province shall pay to the
Minister for the raising of revenue for Provincial purposes a tax in respect
of the consumption of such goods or purchase of such services, computed
at the rate of eleven per cent of the fair value of such goods or services. . .

S(1) In the case of a retail sale within the Province, the tax shall be payable

by the purchaser at the time of purchase on the fair value of the goods or
services.

5(2) Notwithstanding subsection (1), in the case of a retail sale within the
Province of goods that are used or consumed within the Province and are
used or consumed frequently or substantially outside the Province, the
purchaser shall report the matter to the Commissioner in accordance with
the regulations and shall pay the tax on such goods at such time and in such
manner as the Commissioner requires.

8(1) Every person who consumes within the Province goods acquired by
him for resale, or who consumes within the Province goods manufactured,
processed, produced or purchased by him within or without the Province,
shall for the purposes of this Act, be deemed to have purchased the goods
at a retail sale in the Province on the day that he begins to consume the
goods within the Province.

Analysis

This appeal requires us to decide whether s. 87 of the Indian Act applies to

tax levied under the former New Brunswick Social Services and Education Tax Act. The

provisions of both statutes must be interpreted and analyzed to determine whether the

s. 87(1)(b) exemption applies to the sales tax on the property in question: see Williams
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v. Canada, [1992] 1 S.C.R. 877. In the event of ambiguity, the interpretation that most

favours the Indians is to be preferred: see Nowegijick v. The Queen, [1983] 1 S.C.R. 29.

A. The Application of Section 87 of the Indian Act

Section 87(1) of the Indian Act exempts certain property of Indians from
taxation. This includes “the personal property of an Indian or a band situated on a
reserve’: see s. 87(1)(h). Section 87(2) describes the types, or modalities, of taxation
on the exempted property that are prohibited: taxation “in respect of the ownership,

occupation, possession or use of” the property mentioned in s. 87(1).

The purpose of the s. 87 exemption was to “preserve the entitlements of
Indians to their reserve lands and to ensure that the use of their property on their reserve
lands was not eroded by the ability of governments to tax, or creditors to seize™. It “was

not to confer a general economic benefit upon the Indians™; see Williams, supra, at p.

885.

In the past, s. 87(1)(b) has been confined to property physically situated on

areserve or property whose “paramount location™ is on a reserve.

In Francis v. The Queen, [1956] S.C.R. 618, the Court, per Kellock J., stated
atp. 631:

Itis quite plain from this section that the actual situation of the personal
property on a reserve is contemplated by s. 86 [now s. 87] and that any

argument suggesting a notional situation is not within the intendment of that
section.
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11 In Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85, at p. 132, La Forest
J. approved and quoted the comments of Macfarlane J.A. in Leonard v. R. in Right of

British Columbia (1984), 52 B.C.L.R. 389 (C.A.), at p. 395:

Itis areasonable interpretation of the section to say that a tax exemption
on the personal property of an Indian will be confined to the place where the
holder of such property is expected to have it, namely on the lands which an
Indian occupies as an Indian, the reserve. [Emphasis in original.)

In response to the argument that Parliament intended the privileges of ss. 87 and 89 to

protect all property, regardless of where that property is situated, La Forest J. continued

atp. 144:

... suchan interpretation takes one beyond the liberal and the generous and
subverts the very character of the commitments that the Crown has
historically undertaken vis-a-vis the protection of native property.

12 Again, in Williams, supra, the Court, per Gonthier J. confirmed the approach
in Mitchell in determining whether the situs of unemployment insurance benefits was on
or off the reserve for the purposes of taxation. As the benefits, intangible personal
property, were effectively on the reserve at the time of taxation, they were exempt from

taxation pursuant to s. 87,

13 In R.v. Lewis, [1996] 1 S.C.R. 921, at p. 959, this Court, per lacobucci J.,
held that the phrase “on the reserve™ in s. 81(1)(0) of the Indian Act should be given its
ordinary and common sense meaning, namely “within the reserve”, “inside the reserve”,
or “located upon or within the boundaries of the reserve”. The Court had earlier stated

at p. 955 that the phrase should be given the same construction wherever it is used

throughout the /ndian Act. The phrase “situated on a reserve” should be interpreted in
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the same way. The addition of the word “situated” does not significantly alter the
meaning of the phrase in the circumstances of this case: see also Brown v. The Queen
in right of British Columbia (1979), 107 D.L.R. (3d) 705 (B.C.C.A.), at p. 713, and
Danes v. The Queen in right of British Columbia (1985), 18 D.L.R. (4th) 253 (B.C.C.A.),
at p. 257.

The only qualification the case law admits to the rule that s. 87 catches only
property physically located on a reserve is the rule that where property which was on
a reserve moves off the reserve temporarily, the court will ask whether its “paramount
location™ is on the reserve. If it is, s. 87 will apply to prevent taxes being levied on
property while it is off the reserve: see Leighton v. British Columbia (1989), 57 D.L.R.
(4th) 657 (B.C.C.A.).

These authorities suggest that s. 87 applies only to property physically
located on a reserve at the time of taxation or property whose paramount location is on
areserve at the time of taxation. This comports with the purpose of s. 87 to protect the
property of Indians on reserves and prevent that property from being eroded: see
Williams, supra. In determining the applicability of s. 87, one must consider whether the
property is located or has its paramount location on a reserve at the time and place that
the tax would otherwise attach. In the context of retail sales taxes, this can be called the

“point of sale” test.

The remaining question, therefore, is whether the sales tax here at issue is
levied on property while it is situated, or has its paramount location on a reserve. The
property described in the stated case consists of items for personal use and cons umption
like clothing and toiletries, purchased by Indians off the reserve for use on the reserve.

The Social Services and Education Tax Act levies the tax on these items at the time of
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the off-reserve sale. At the point of sale, the property is not, and has never been located
on areserve. This, without more, suggests that the tax is not levied on goods situated on
a reserve or whose paramount location is on a reserve. This would accord with the

general view expressed by Richard H. Bartlett, Indians and Taxation in Canada (3rd ed.

1992), at p. 92:

The reasoning employed by the Supreme Court of Canada [in Francis]
appears applicable to the imposition of sales tax at the point of sale off a
reserve. In the vast majority of sales transactions involving Indian
purchases in Canada the sales take place off the reserve, and according to
Francis are not subject to the exemption conferred by section 87.

This, however, does not conclude the matter. The respondents raise a
number of arguments in support of their position that s. 87 applies to the tax at issue in
this case: (1) that the tax is not a sales tax but a consumption tax collected at the time
of purchase but levied in respect of the on-reserve consumption of personal property by
Indians; (2) that property purchased for use on-reserve has its paramount location on a
reserve; and (3) that s. 87 must be applied to off-reserve purchases by Indians in New

Brunswick in order to fulfill its purpose. I will address each of these arguments in turn.

B. The Consumption Tax Argument

The respondents argue that the sales tax is a consumption tax collected out
of convenience at the time of purchase but levied in respect of the consumption or use

of property which occurs on the reserve,

To this, we must look at the language used by the Legislature, the history
and purpose of the Social Services and Education Tax Act and the case law. As stated

earlier, if ambiguity exists, it must be resolved in favour of the Indians. In this case, this
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process leads to but one conclusion: when imposed on a retail sale, the tax is a sales tax,

not a tax on consumption.

The tax at issue is one in a long series of taxing statutes adopted to tax sales
in New Brunswick. It conforms generally to a pattern of sales taxes found all across
Canada. The pattern combines provisions imposing tax on “sale[s]” with wording
suggesting that the tax is paid by “consumer[s]” of the goods taxed. Despite their
references to “consumer(s]” and “consumption”, these taxes have long and uniformly
been held by the courts to be, in essence, sales taxes, not consumption taxes. Indeed, this
Court has ruled that the predecessor of the very statute here at issue, using a similar
combination of provisions regarding sale and consumption, was a sales tax and not a tax
on consumption: see Simpsons-Sears Ltd. v. Provincial Secretary (N.B.), [1978] 2

S.C.R. 869, per Ritchie J.

The peculiar wording of modern Canadian sales tax statutes stems from the
constitutional prohibition on indirect taxation by the provinces. The provinces are
limited to direct taxes -- taxes whose incidence falls primarily on the person who pays
them. They cannot impose taxes which may be passed on to another person: see

Constitution Act, 1867, s. 92(2).

A tax imposed on sales simpliciter runs afoul of this rule, since the purchaser
may resell the goods to another and pass the tax along in the resale price. Early sales
taxes were struck down on this basis: see Attorney-General for British Columbia v.
Canadian Pacific Railway Co.,[1927] A.C. 934 (P.C.). Inresponse to Canadian Pacific,

British Columbia passed a true consumption tax, which was upheld in Attorney-General

Jor British Columbia v. Kingcome Navigation Co., [1934] A.C. 45 (P.C.). However, as

consumption taxes proved difficult to compute and collect, the provinces eventually
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came up with a new scheme -- a sales tax which avoided the problem of indirect taxation
by identifying the person liable to pay the tax as the consumer, or ultimate user of the
property: see Laskin C.J. in Simpsons-Sears, supra, at p. 872. This sort of tax was

upheld as direct in A#lantic Smoke Shops, Ltd. v. Conlon, [1943] A.C. 550 (P.C.).

The new tax raised a fundamental question -- the very question before us on
this appeal. What was the new tax? Was it a tax on consumption? Or was it a sales tax?
The Privy Council in Atlantic Smoke Shops, per Viscount Simon, upheld the tax on the
basis that sales taxes could be direct (at p. 564). Implicit in this reasoning is acceptance

that the tax was a sales tax.

The next case to consider the problem was Simpsons-Sears, supra, involving
the New Brunswick statute at issue on this appeal. At that time, the statute also
combined the language of sales tax with the language of consumer and consumption.
Section 4, the charging section, imposed a tax on the consumer: “Every consumer of
goods consumed in the Province shall pay to the Minister for the raising of a revenue for
Provincial purposes, a tax in respect of the consumption of such goods. . ..” Section 5
went on to provide that the tax was payable at the time of purchase. Like the present
statute, the act also defined “consumption” and “consumer” and made provisions for
variation of the tax where, for example, goods were purchased for consumption outside
the province. In describing the nature of the tax imposed by the act, Ritchie J., for the
majority, stated, at p. 888: “I have referred to the last cited sections. . . to show that the
original concept of a sales tax payable by the consumer purchaser is maintained in the
present statute. . ..” To the argument that the tax was a tax on consumption, Ritchie J.
pointed out, at p. 887, that “the ‘consumption’ . . . referred to is to be construed as
meaning a consumption afier sale. . . .” (emphasis in original) and found that “[f]or

these purposes ‘a sale’ is an essential component of the taxable consumption. . ..” In
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short, the tax was held to retain its character as a sales tax, despite its references to
consumption. It followed that the use or “consumption” of catalogues without a sale

was not taxable.

This Court’s most recent pronouncement on the character of a tax on sales
for consumers came in Air Canada v. British Columbia, [1989] 1 S.C.R. 1161. Atissue
was the validity of a provincial tax imposed under the Gasoline Tax Act, s. 25 (quoted
atp. 1175), on “any person who, within the Province, . . . purchased or received delivery
of gasoline for his own use or consumption. . .. In response to the argument that the
tax was a consumption tax, La Forest J. stated, at p. 1187, that “[t]he Act clearly does not
impose a consumption tax. The references in the definition to consumption or use

merely define the taxpayer, i.e., a purchaser who buys gasoline for his own use.”

These cases have settled the law: provincial sales taxes, when they are
levied on retail sales, are just that — sales taxes — notwithstanding their references to
“consumer(s]” and “consumption” to avoid the charge of indirect taxation. In
Miawpukek Indian Band v. Newfoundland (Minister of Finance) (1995), 130 Nfld. &
P.E.LR. 164 (Nfld. S.C.T.D.), at p. 170, Roberts J. stated, in dealing with a similar

provision in Newfoundland's Retail Sales Tax Act, R.S.N. 1990, ¢. R-15:

That the tax provided for by the said s. 3 is “in respect of the consumption
or use of that property”, in my opinion, changes nothing. These words are
intended to identify the tax as a direct tax on the consumer, not one to be
passed on, and thus within the jurisdiction of the province to impose. The
important point for the purpose of the present analysis is that the tax is
levied “at the time of sale”.

See also the Maritimes Tax Reporter (1993 (loose-leaf)), at 9 60-004:
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In New Brunswick sales tax is imposed on the purchase of goods and
services at fair value within the province.

Sales tax is designed to be one of single incidence upon the ultimate
consumer or user of taxable property in New Brunswick.

The language of the statutory provisions at issue does not negate this view.
[t is the same sort of language that has been repeatedly held to impose a sales tax, not a
consumption tax. Section 4 imposes a tax on “[e]very consumer of goods consumed
within the Province” a tax *in respect of” consumption. “Consumer” is defined by the
Social Services and Education Tax Act as a person who “utilizes or intends to utilize
within the Province goods for his own consumption, or for the consumption of any other

EE]

person at his expense. . . ."” Section 5, on the other hand, imposes a tax on sale,
providing that “[i]n the case of a retail sale within the Province, the tax shall be payable
by the purchaser at the time of purchase on the fair value of the goods or services.”
Section | defines “retail sale”, in part, as “a sale to a consumer for the purposes of
consumption. ...” “Sale”, in turn, is defined as including “exchange, barter . . . and any
other contract whereby for a consideration a person delivers goods or services to

another”. Finally, “purchaser” is defined as “a consumer who acquires goods at a retail

sale within the Province. ...”

These sections, apart from minor changes in wording, mirror the sections
found in the statute’s predecessor, which this Court ruled in Simpsons-Sears did not
impose a tax on consumption. To borrow the language of La Forest J. in Air Canada,
the references to “consumption™ merely define the taxpayer for the purpose of ensuring
that the person taxed cannot pass the tax on to another, thereby making the tax indirect

and unconstitutional.
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Section 4 does not operate in isolation. Rather, it operates in tandem with
s. 5 and is given meaning by the definitions in's. 1. When read together in light of the
definitions, it is evident that these sections impose a direct retail sales tax that fixes on
the transaction of sale and is calculated on the fair value of the goods. In the case of a
retail sale, the act of purchase, not the act of consumption, triggers liability for the sales
tax. For the purposes of these sections of the Social Services and Education Tax Act, it
is largely irrelevant how, why, where, when, and by whom they are consumed once they
have been purchased at a retail sale within the province. If there is a sale but no
consumption, the sales tax is still payable. Ifthe sales tax were a true consumption tax,

each use of taxable goods by the ultimate consumer would attract tax liability.

Certain provisions in the Social Services and Education Tax Act impose a
tax on consumption. For example, s. 8(1) stipulates that “[e]very person who consumes
within the Province goods acquired . . . for resale, or . .. goods manufactured, processed,
produced or purchased by him . . . [is] deemed to have purchased the goods at a retail
sale” and, as such, is liable to pay the tax. Under s. 8(1), the use or consumption of the
goods triggers tax liability. However, the fact that the Act taxes consumption in certain
specific circumstances does not determine the overall scheme of the Act or influence the
nature of the tax imposed by ss. 4 and 5. Indeed, it is implicit in s. 8(1) that the
consumption of goods in such circumstances would, absent express statutory provision
to the contrary, not attract the sales tax. In the present case, the Court is concerned with
the tax levied on goods purchased at a retail sale. In these circumstances, ss. 4 and 5

impose tax liability on the transaction of sale. Section 8(1) and any others that impose

a tax on consumption are not at issue.

The sales tax here may be contrasted with the pure consumption tax at issue

in Kingcome Navigation, supra. It may also be contrasted with the consumption or “use”
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tax provisions at issue in Leighton, supra, where the provincial government sought to
tax the off-reserve use of goods that had been purchased tax-free on the reserve. The
Social Service Tax Act,R.S.B.C. 1979, c. 388, was amended to impose a tax on “tangible
personal property . . . purchased by an Indian or a band” that is otherwise exempt under
s. 87 of the Indian Act, when “that tangible personal property is, while owned by that
Indian or band, used at a place where the exemption would not have applied. . . .” (pp.
659-60). The use of the property aftracted the tax rather than the purchase of the
property for use or consumption. The British Columbia Court of Appeal, per Lambert
L.A., struck down the tax on the ground that it taxed property that had its paramount

location on the reserve.

[ conclude that the law is clear: statutory provisions like the ones here at
issue impose a sales tax, not a consumption tax. The law has long been settled and there
is no ambiguity. In the present case, the tax is imposed at the time of sale on property

off the reserve.
C. The “Paramount Location” Argument

The respondents submit that tangible personal property which is intended
to be consumed primarily on the reserve is “situated on a reserve” for the purposes of's.
87. Indoing so, they seek to extend the “paramount location” doctrine to property which

has never been on a reserve.

As discussed earlier, the “paramount location™ test has been used to protect
Indian property normally situated on the reserve from being taxed or seized while off-
reserve. In Leighton, supra, the B.C. Court of Appeal, per Lambert J.A., held that

neither a motor vehicle nor its Indian owner could be taxed with respect to the use of a
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vehicle off the reserve if the paramount location of the property remained on the reserve.
Similarly, the New Brunswick Court of Appeal, per Stratton C.J., in Brooks (J.E.) and
Associates Ltd. v. Kingsclear Indian Band (1991), 118 N.B.R. (2d) 290, held that a
school bus which had been used for years to transport children from the reserve to an off-
reserve school could not be seized by creditors while off-reserve pursuant to s. 89(1) of

the Indian Act because its paramount location was on the reserve.

The concept of “paramount location” finds no application to sales taxes on
tangible goods. Sales taxes attach at the moment of sale. At this point, the property has
but one location — the place of sale. It cannot have its paramount location elsewhere
because no pattern of use and safekeeping elsewhere is established. The location of
property after the sale and the imposition of tax is irrelevant. This means that goods
purchased off-reserve attract tax, while goods purchased on-reserve are exempt,
regardless of where the purchaser may intend to use them. To make taxation dependent
on place of anticipated use of the article purchased would render the administration of

the tax uncertain and unworkable. As Macfarlane I.A. put it in Danes, supra, at p. 259:

An exemption must apply at the moment of purchase. To do so it must be
certain. It must not depend upon the consideration of factors such as the
extent to which the property may be used on or off the reserve.

In these circumstances, where the location of the property at the time of
taxation is readily apparent, there is simply no need to apply the “paramount location”

test and [ conclude that it does not assist the respondents.

D. The “Purpose of Section 87" Argument
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The respondents argue that s. 87 is intended to protect Indians from taxation
in respect of their use of property on-reserve. Where Indians are obliged to purchase
most of their goods off-reserve, as most are in New Brunswick, this protection is eroded.
Therefore, they submit that s. 87 should be read as applying to sales tax levied off-
reserve on goods purchased by Indians for use on the reserve. This was the view of the

majority of the New Brunswick Court of Appeal.

The first difficulty with this argument is that it takes the purpose of's. 87 far
beyond that articulated by this Court in Williams — to prevent Indian property on Indian
reserves from being eroded by taxation or claimed by creditors. No support has been
offered for the proposed extension, except that this would economically benefit Indians.
But that, this Court has stated, is not the purpose of s. 87: see Mitchell and Williams.
LaForestJ. in Mitchell (at p. 133) specifically cautioned against attributing an expansive

scope to the s. 87 exemption:

.. . one must guard against ascribing an overly broad purpose to ss. 87 and
89. These provisions are not intended to confer privileges on Indians in
respect of any property they may acquire and possess, wherever situated.
Rather, their purpose is simply to insulate the property interests of Indians
in their reserve lands from the intrusion and interference of the larger
society so_as to ensure that Indians are not dispossessed of their
entitlements. [Emphasis added.]

The second difficulty with this argument is that it flies in the face of the
wording of's. 87(1)(b), which confines the protection from taxation to property situated
onareserve. The respondents attempt to overcome this difficulty by relying on s. 87(2)
which provides that “[n]o Indian or band is subject to taxation in respect of the
ownership, occupation, possession or use of any property mentioned in paragraph (1)(a)
or (b) or is otherwise subject to taxation in respect of any such property.” But this

section does not extend the ambit of s. 87(1)(a) and (b). Section 87(1) states what
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property is protected from taxation. Section 87(2) states that tax cannot be levied in
respect of the ownership, occupation, possession or use of this property. It does not
enlarge the class of property subject to the exemption, but merely states the types of tax
that are prohibited on a particular type of property. It does not change the rule that for
property to be exempt from taxation under s. 87, it must be situated on a reserve. Courts
have consistently held that s. 87(1)(b) is confined to property physically situated on a
reserve or whose paramount location is on a reserve: see Francis, Mitchell, Williams,

Lewis and Leighton, supra.

A third difficulty with this argument is that the history of s. 87 belies the
conclusion that Parliament intended it to provide general tax protection for off-reserve
property. The tax exemption began in 1850 as a prohibition against taxes on Indians
residing on Indian lands. It was amended in 1876 to prevent taxes on Indian property
unless it was held outside the reserve. It now prohibits taxation in respect of Indian
property that is situated on the reserve: see Bartlett, supra. Over the years Parliament
has explicitly limited and narrowed the scope of what is now s. 87 to protect from

taxation only property that is situated on the reserve.

A fourth difficulty with this argument is that it rests on the assumption that
providing a tax exemption to Indians for property purchased off-reserve will benefit
Indians uniformly. The argument is that Parliament must have intended the tax to apply
to off-reserve purchases because this is required to protect and enhance the position of

Indians. Yet it is far from clear that Indians across Canada would benefit from such an

interpretation,

Confining s. 87 to property situated on a reserve and excluding off-reserve

sales taxes will have varying effects. It is said that in New Brunswick the effects are
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negative. There are very few retail establishments on New Brunswick reserves where
65-75 percent of status Indians live. Delivery of goods to reserves may partially offset
the problem; the trial judge, Savoie J., found that delivery of goods and services to
Indians resident on reserves in New Brunswick was available from many of the retail
establishments close to reserves. However, delivery may involve additional charges
equivalent to a sales tax and, in any event, will not be available in many situations. The
reality is that, at present, New Brunswick Indians are unable to live on their reserves

without paying a certain amount of provincial sales tax.

At the same time, adopting the “paramount location™ test would have
adverse consequences for Indians who live off the reserve. They would presumably have
to pay tax on purchases made on and off the reserve because the “paramount location”
of the goods would be off-reserve. Indians who lived, and thus consumed their property,
off the reserve would always be subject to taxation, while those living on the reserve
would be effectively immune. In contrast, the “point of sale” test allows Indians living
off-reserve to purchase goods tax-free on reserves regardless of where the goods are

ultimately used.

In addition, the “point of sale” test is beneficial to on-reserve Indians in
many parts of Canada. First, it provides an incentive for Indians to establish their own
retail outlets on reserves and gives a competitive edge to reserve businesses, thereby
increasing economic activity and employment. Although the exemption may not yet
have been a catalyst in New Brunswick, where until recently off-reserve sales were
exempt from tax, it has fostered aboriginal economic development elsewhere. For
example, the intervener, the Attorney General of Manitoba, asserted that almost all
Manitoba reserves contain some retail businesses. The fact that the exemption is closely

tied to the reserve enhances reserve-linked benefits, promotes privatization of reservation



45

46

47

48

3%
economies and encourages an entrepreneurial spirit: see Robert A, Reiter, in Tax

Manual for Canadian Indians (1990), at p. 1.1.

~Second, the “point of sale™ approach to the tax exemption permits reserves
to impose their own taxes on reserve sales, thus creating a tax base for aboriginal
governments: see Peter W. Hogg and Mary Ellen Turpel, “Implementing Aboriginal
Self-Government: Constitutional and Jurisdictional Issues” (1995), 74 Can. Bar Rev.
187, at pp. 207 et seq. For example, in the Budget Implementation Act, 1997, 5.C. 1997,
¢. 26, Parliament granted the Cowichan tribes the authority to impose a direct tax on the
on-reserve purchase of tobacco by status Indians. This legislation enabled the Cowichan
Tribes to fill the tax void created by s. 87 and raise revenue for the community. Ifs. 87
is interpreted to provide an exemption for all off-reserve purchases of tobacco destined

for use on the reserve, the purpose of this amendment would be frustrated.

These considerations belie the conclusion that s. 87, by its object and
purpose, must be read as intending to exempt Indians from all sales taxes, whether on or
off a reserve, on property used on reserves. I conclude that the argument that s. 87 must,

in keeping with its objects, be read expansively to apply to off-reserve sales cannot

succeed.

V. Conclusion

I'would allow the appeal and set aside the order of the New Brunswick Court
of Appeal. I make no comment regarding the validity of the new Harmonized Sales Tax

that replaced the tax here at issue.

The following constitutional question was stated:
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Question: If as a matter of statutory interpretation, the Social Services and Education
Tax Act, R.S.N.B. 1973, c. S-10, imposes a tax in respect of tangible
personal property purchased at a location off reserve which is destined for
use entirely or primarily by an Indian or an Indian band on a reserve, and
further, if as a matter of statutory interpretation, s. 87 of the Indian Act
prohibits such taxation, is the Social Services and Education Tax Act
rendered inoperative to the extent of its inconsistency with s. 87 of the
Indian Act?

Answer:  Section 87 of the Indian Act does not prohibit taxation in respect of tangible
personal property purchased at a location off reserve which is destined for
use entirely or primarily by an Indian or an Indian band on a reserve. As
such, the Social Services and Education Tax Act is not inconsistent with s.
87 of the Indian Act and is not rendered inoperative.

The reasons of Gonthier and Binnie JJ. were delivered by

BINNIE J. (dissenting) -- This appeal is about the right of Indian people on
New Brunswick reserves to purchase clothing and other goods for their personal
consumption without paying tax to the provincial government. Given the realities of
reserve life in that province, and in particular the lack of on-reserve shopping facilities,
restricting the tax exemption to shopping on reserves in New Brunswick mcalms for all

practical purposes that no exemption is available.

The legal issue, in more technical terms, is the proper construction of the
New Brunswick Social Services and Education Tax Act, R.S.N.B. 1973, ¢. §-10, and
whether its reach is defeated in these circumstances by the tax exemption provided by
s. 87(1)(b) of the Indian Act, R.S.C., 1985, c. I-5. A majority of this Court has
concluded that the exemption is not available where the point of acquisition of the

personal property is off the reserve irrespective of where the personal property is used
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or consumed. The result is that New Brunswick can collect its 11 percent tax. |

disagree.

The facts are outlined in the reasons for judgment of my colleague Justice
MecLachlin and I will add to them only insofar as may be necessary to explain these

reasons.

Relevant Statutory Provisions

Social Services and Education Tax Act, R,.S.N.B, 1973, ¢. §-10

“consumer” means a person who

(@) utilizes or intends to utilize within the Province goods for his own
consumption, or for the consumption of any other person at his expense,
or

(b) utilizes or intends to utilize within the Province goods on behalf of
or as the agent for a principal, who desired or desires to so utilize such
goods for consumption by the principal or by any other person at the
expense of the principal;

“purchaser” means a consumer who acquires goods at a retail sale
within the Province and includes also

(a) a promotional distributor to the extent that the full fair value of any
goods provided by way of promotional distribution exceeds any

payment specifically made therefor by the person to whom such goods
are provided, and

(b) a person who purchases services;

4 Every consumer of goods consumed within the Province and every
purchaser of services purchased within the Province shall pay to the
Minister for the raising of revenue for Provincial purposes a tax in respect
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of the consumption of such goods or purchase of such services. . .
[Emphasis added.]

5(1) In the case of a retail sale within the Province, the tax shall be payable
by the purchaser at the time of purchase on the fair value of the goods or
services.

8(1) Every person who consumes within the Province goods acquired by
him for resale, or who consumes within the Province goods manufactured,
processed, produced or purchased by him within or without the Province,
shall for the purposes of this Act, be deemed to have purchased the goods
at a retail sale in the Province on the day that he begins to consume the
goods within the Province.

16 Every vendor shall be an agent of the Minister for the purpose of
collecting the tax imposed by section 4 and payable under section 3, and as
such shall collect the tax.

Indian Act, R.8.C., 1985, ¢. I-5

Analysis

87. (1) Notwithstanding any other Act of Parliament or any Act of the
legislature of a province, but subject to section 83, the following property
is exempt from taxation, namely,

(b) the personal property of an Indian or a band situated on a reserve.
(2) No Indian or band is subject to taxation in respect of the ownership,

occupation, possession or use of any property mentioned in paragraph (1)(a)
or (b) or is otherwise subject to taxation in respect of any such property.

In Williams v. Canada, [1992] 1 S.C.R. 8§77, the Court discussed the

appropriate approach to consideration of a claim for a tax exemption under s. 87 of the

Indian Act, per Gonthier J. at p. 885, First, any analysis must keep in mind the limited
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and specific purpose of s. 87. Second, the nature of the property or benefits sought to
be exempted from taxation is to be looked at. Third, the manner in which the incidence
of the particular provincial tax (here the New Brunswick Social Services and Education
Tax Act) falls upon the personal property sought to be taxed is to be considered. That
having been done, the Court compares the text of the taxing statute with s, 87(1)(b) of
the Indian Act to determine if the exemption applies. In the vital exercise of construing
both the Indian Act and the New Brunswick Social Services and Education Tax Act, the
interpretive principles expressed by Dickson J. (as he then was) in Nowegijick v. The

Queen, [1983] 1 S.C.R. 29, at p. 36, must be observed, namely:

It is legal lore that. to be valid, exemptions to tax laws should be clearly
expressed. It seems to me, however, that treaties and statutes relating to
Indians should be liberally construed and doubtful expressions resolved in
favour of the Indians. If the statute contains language which can reasonably
be construed to confer tax exemption that construction, in my view, is to be
favoured over a more technical construction which might be available to
deny exemption.

This “liberal interpretative method™ was affirmed in Mitchell v. Peguis Indian Band,

[1990] 2 S.CR. 85, per La Forest J., at p. 143, although he pointed out that these
principles did not imply

.. . automatic acceptance of a given construction simply because it may be

expected that the Indians would favour it over any other competing
interpretation.

It is convenient in this case, as in Williams, to examine separately each step of the

analysis of the tax exemption claimed by the Indian people.

Purpose of Section 87 of the Indian Act
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In Williams, Gonthier J., for the Court, outlined the “Nature and Purpose of

the [s. 87] Exemption from Taxation™ as follows, at p. 885:

The question of the purpose of ss. 87, 89 and 90 has been thoroughly
addressed by La Forest J. in the case of Mitchell v. Peguis Indian Band,
[1990] 2 S.C.R. 85. La Forest J. expressed the view that the purpose of
these sections was to preserve the entitlements of Indians to their reserve
lands and to ensure that the use of their property on their reserve lands was
not eroded by the ability of governments to tax, or creditors to seize. The
corollary of this conclusion was that the purpose of the sections was not to
confer a general economic benefit upon the Indians. . . . [Emphasis added.]

Gonthier J.’s focus on the “use™ of personal property stems from the
language of s. 87 which exempts from taxation “the personal property of an Indian or a
band situated on a reserve” and, importantly, taxation “in respect of the . . . use of any

[such] property. ..”, which personal property is not to be “otherwise subject to taxation”

(emphasis added).

I agree with McLachlin J. that the expression “situated on a reserve” bears
the same interpretation in s. 87(1) of the Indian Act as it does elsewhere in that statute
and should not be extended in an artificial or conceptual way to cover personal property
that is not physically situated on a reserve at the critical time. (The task, of course, is to
determine the “critical time” in the context of a particular case.) In this I differ from the
majority of the New Brunswick Court of Appeal. This Court held in Francis v. The
Queen, [1956] S.C.R. 618, per Kellock J. at p. 631, that the words “situated on a reserve”
were to be taken literally and did not include “notional situation” on a reserve.
Parliament has not seen fit to enlarge the exemption in the 42 years since that decision.
In Francis, the critical time was the moment of importation of the Indian’s personal
property into Canada. The question in this case is whether the critical time is the time

of acquisition, as the province contends, or the time of use or consumption, as the Indian
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respondents contend. If the New Brunswick Social Services and Education Tax Act
charges the tax on the use or consumption of the personal property of Indian people, and
if at the time of use or consumption the personal property is primarily situated on a

reserve, then in my opinion the respondents are entitled to the benefit of the exemption.

Nature of the Property in Question

The goods at issue in this case are tangible goods which we are told by the
parties include ordinary household and related goods such as taxable groceries, personal
toiletries, cleaning supplies, building materials, sports and recreational equipment,
furniture, household appliances, motor vehicles, clothing and footwear. Indian people
cannot be expected to live reasonably on the reserve without purchasing some or all of
these goods, and if the goods are not available locally, then purchases will have to be
made off-reserve to enable the Indians to enjoy a reasonable standard of life on the
reserve. New Brunswick recognized the justice of this position during the decades when

the province itself exempted the Indians from payment of the tax.

New Brunswick will still exempt from the tax goods delivered by the vendor
at the vendor’s expense to the reserve. To the vagaries of on-reserve shopping facilities
are therefore added the idiosyncrasies of off-reserve delivery services. The parties
agreed that the tax would be levied (if the provincial Attorney General prevails in this

appeal) in the following instances of everyday purchases by a status Indian resident on

a reserve:

(a) purchase of an article of children’s clothing in July, 1993 for a price of

approximately $150 from Metropolitan Store in Woodstock, New



(b)

(©)

(d)

(e)
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Brunswick where the purchaser, a resident of the Woodstock reserve, was

advised that vendor delivery to the reserve was not available;

purchase of an article of clothing in December, 1993 for a purchase price of
approximately $150 from Eaton’s department store in Moncton where the
purchaser, a resident of the Woodstock reserve, was advised that vendor
delivery to a reserve was not available but that delivery through a common
carrier could be made with the charge for such delivery to be borne by the

purchaser;

purchase of light bulbs, toothpaste and sundry toiletry items in January,
1994 for less than $50 from Shoppers Drug Mart in Fredericton in which the
purchaser, a resident of the Kingsclear reserve, was advised that delivery to

the reserve was not available;

purchase of cleaning supplies, laundry detergent, paper towels, dish washing
liquid and similar household cleaning items in February, 1994 for less than
$25 from the Byway Store in Fredericton where the purchaser, a resident of
the Kingsclear reserve, was advised that no delivery to the reserve was

available; and

purchase of sundry toiletry items, magazines and taxable groceries, in
November, 1993, for less than $20, from a convenience store in Newcastle
where the purchaser, a resident of the Eel Ground Reserve, was advised that

vendor delivery to the reserve was not available.
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These illustrations underscore the extent to which the province seeks to
benefit from its 11 percent impost on on-reserve living expenses under the Social
Services and Education Tax which, ironically, does not benefit Indian people on the

reserve, who receive such education and services (if at all) from the federal government.

There are at least 9,500 status Indians resident in the Province of New
Brunswick, approximately 65 to 75 percent of whom are resident on reserves. The
parties agreed that there are very few retail establishments located on reserves in the
province. Forthis reason, most personal property purchased by on-reserve status Indians
and New Brunswick bands must be purchased from retail establishments located off
reserve. Ifthe Social Services and Education Tax applies to off-reserve acquisitions, as
argued by the provincial Attorney General, the result would be that New Brunswick
Indians would suffer a greater tax vulnerability than Indians settled elsewhere in the
country on larger reserves with better on-reserve shopping facilities. I say all of this by
way of background to the narrow legal issue, which is whether the wording of's. 87(1)(b)
is apt to prevent the application of the New Brunswick tax statute in the factual

circumstances already mentioned.

Design of the New Brunswick Social Services and Education Tax Act

The key to this case is the precise wording of the charging section of the

New Brunswick Social Services and Education Tax Act, which imposes the tax on the

consumer “in respect of the consumption” (emphasis added) of the goods in question:

IMPOSITION OF TAX

4 Every consumer of goods consumed within the Province and every
purchaser of services purchased within the Province shall pay to the
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Minister for the raising of revenue for Provincial purposes a tax in respect
of the consumption of such goods. . . . [Emphasis added.]

The Act specifically defines “consumer™ as a person who “utilizes or intends to utilize
within the Province goods™ (emphasis added). This echoes the reference to the “use” of
personal property in s. 87 of the Indian Act which, it will be recalled, provides that “[n]o
Indian or band is subject to taxation in respect of the . . . use of any property [situated on

areserve] or is otherwise subject to taxation in respect of any such property” (emphasis

added).

The appellant argues that despite such clear and specific language the New
Brunswick tax is a transaction tax targeting the transaction of purchase and sale rather
than atax inrespect of consumption. Anappraisal of that position requires consideration
of s. 8 which provides that goods acquired outside New Brunswick are taxed if
consumed within the province despite the absence of any retail sale within the territorial

Jjurisdiction of New Brunswick:

8(1) Every person who consumes within the Province goods acquired by
him for resale, or who consumes within the Province goods manufactured,
processed, produced or purchased by him within or without the Province,
shall for the purposes of this Act, be deemed to have purchased the goods

at a retail sale in the Province on the day that he begins to consume the
goods within the Province. [Emphasis added.]

Accordingly, the New Brunswick Social Services and Education Tax Act is
a tax imposed “in respect of”* consumption subject to the condition precedent of either
a sale within the province (s. 5) or a deemed sale within the province (s. 8(1)). I take this
characterization from the decision of this Court in Simpsons-Sears Ltd. v. Provincial
Secretary (N.B.), [1978] 2 S.C.R. 869. The particular issue in that case had nothing to

do with Indians and nothing to do with s. 87 of the Indian Act, but it did require an
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interpretation of a predecessor of the New Brunswick Social Services and Education Tax
Act. Inthat case, the particular issue was whether Simpsons-Sears had to pay the tax in

its capacity as distributor of free catalogues in the province. Laskin C.J. observed, at p.

872:

... L agree with my brother Ritchie’s primary conclusion that the language
of the New Brunswick Social Services and Education Tax Act cannot be
construed to convert a distributor into a taxable consumer of the catalogues
which that distributor mails or delivers free to persons in New Brunswick.
This is enough to dispose of the appeal which I would allow as proposed by
my brother Ritchie. [Emphasis added.]

The primary conclusion of Ritchie J. was that while the tax was imposed “in respect of”
consumption, imposition of the tax under s. 4 required there to be a sale prior to
consumption, and that Simpsons-Sears was not party to any such sale. In other words,
a retail sale had been imposed by the legislature as a condition precedent to taxable

consumption with respect to goods acquired within the province, per Ritchie J., at p. 888:

... in amending s. 4 so as to place the burden of the tax on the consumer,
the Legislature of New Brunswick nevertheless retained “a sale” or

“purchase™ as a precondition of taxable consumption at least with respect
to goods purchased at retail in New Brunswick.

In the present case there is no sale of catalogues within or without the
Province either at retail or otherwise. The appellant is the producer, not the

purchaser of the catalogues and potential customers receive them free of
charge. [Emphasis added.]

In the circumstances, I cannot agree with McLachlin J. that the Simpsons-
Sears case characterized the Social Services and Education Tax as a transaction tax
rather than a consumption tax. Ritchie J.. for the majority, seems to me plainly to state
in the paragraph reproduced above that the s. 4 tax is in respect of consumption albeit

he notes that a precondition to its imposition is a transaction of purchase and sale. The
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precondition to the imposition of a tax cannot plausibly be characterized as its subject
matter. This view is reinforced by the fact, already mentioned, that New Brunswick
imposes the tax under s. 8 where goods are consumed in the province where no retail sale
has taken place in the province. My colleague McLachlin J. is obliged to argue in para.
30 of her reasons that the Social Services and Education Tax Act creates two different
taxes, a s. 8 tax in respect of consumption and a s. 4 tax in respect of a transaction of
purchase and sale. In my view, there is nothing to suggest that the Legislature intended
the Social Services and Education Tax Act to create two different taxes. The difference
between s. 4 and s. 8 is not that one creates a transaction tax and the other creates a
consumption tax. There is a single tax in respect of consumption. The difference is that
where goods are retailed in the province s. 5 qualifies s. 4 by imposing the
“precondition” of a retail sale (as Ritchie J. termed it) but s. 5 cannot qualify s. 8 because
by definition s. 8 only applies where no retail sale occurs within the territorial
Jurisdiction of the province. The interpretation accepted by McLachlin J. derives no

support from Simpsons-Sears, where Ritchie J. said. at p. 887:

The *“tax™ referred to in both these sections is obviously “the tax”
imposed by s. 4 which is the charging section and when that section is read
in light of s. 5(1) the “consumption” therein referred to is to be construed as
meaning a consumption after sale if the goods are to be purchased at retail
within the Province. [ltalics in original; underlining added.)

My colleague, McLachlin J., states in para. 27 that s. 5 “imposes a tax on
sale” but if this is intended to suggest that s. 5 is a charging section, I respectfully
disagree. As stated in Simpsons-Sears, the tax is imposed by s. 4. There is no reference
in s. 4 to a sale of any description. While provincial taxes of this type are popularly
known as retail sales taxes, the generic name is an oversimplification. Each taxation

statute has to be considered in light of its particular terms. In the case of the New
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Brunswick statute, the sale referred to in s. 5 does no more than trigger payment and

collection of a tax explicitly charged by s. 4 “in respect of”* consumption.

As to the argument of McLachlin J. in para. 29 that “[i]f the sales tax were
atrue consumption tax, each use of taxable goods by the ultimate consumer would attract
tax liability”, nothing in the Act suggests repetitive impositions of the tax in respect of
use or consumption of the same goods, i.e., a consumer who buys a pair of pants is not
expected to pay tax every time he or she puts the pants on. One-time imposition is
entirely consistent with characterizing this tax as a consumption tax. Moreover, as

Ritchie J. pointed out in Simpsons-Sears, at p. 889:

Incidental use such as that which the appellant [Simpsons-Sears] makes of
its catalogue is not, in my opinion, “consumption” within the meaning of
this section or of s. 4 of the statute.

The interpretation of the New Brunswick Act by this Court in Simpsons-
Sears is therefore fully consistent with the granting of the s. 87 exemption to the
respondents. The manner in which “the incidence of taxation falls upon the benefits to
be taxed”, to quote again from this Court’s unanimous judgment in Williams, supra, at
p- 885, is fixed by s. 4, the charging section, and is not altered by later sections in the

taxing statute that deal with the legislative infrastructure for the payment and collection

of the tax thus imposed.

I'add parenthetically that the concerns raised by the province about the
uncertainties of application and collection of a tax in respect of consumption seem
already to be present in the case of out-of-province acquisitions which are consumed

within the province which, as stated, the province has historically taxed under s. 8.
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The Constitutional History

The respondents’ interpretation is also consistent with the constitutional
history related by McLachlin J. at para. 21 ef seq. The “consumer” orientation of
modern provincial sales taxes stems from the constitutional prohibition on indirect
taxation by the provinces. In the early years of this century the provinces faced the
dilemma that a tax imposed on a transaction of purchase and sale would not pass
constitutional muster because goods purchased can usually be resold for consumption
by others. The tax in that event is passed along as part of the purchase price, and thus
constitutes a constitutionally impermissible indirect tax. In Attorney-General for British
Columbia v. Canadian Pacific Railway Co., [1927] A.C. 934 (P.C.), the Judicial
Committee struck down a provincial tax imposed on purchasers of fuel oil because, as
stated, purchasers were not necessarily consumers and could always resell to other
purchasers. One solution hit upon by the provinces (and it is evident here in the design
of the New Brunswick Social Services and Education Tax Act) isto aim the tax explicitly
at the consumer who, by definition, is at the end of the line and cannot pass along the
goods (and the tax) to anyone else. As pointed out by McLachlin J., however,
consumption taxes proved difficult to compute and collect. The provincial strategy was
to devise methods of computation and collection without sacrificing the constitutional
validity assured to them by imposing a tax “in respect of consumption”. The provinces
found that they could have their constitutional cake and eat it too by imposing the tax in
respect of consumption but making the tax payable at the time of sale, and designating
the vendor as a provincial government agent for collection of the tax. This legislative
device was upheld as valid in Attorney-General for British Columbia v. Kingcome
Navigation Co., [1934] A.C. 45 (P.C.), where the distinction between a transaction tax

and a consumption tax was relied upon to uphold the constitutional validity of the
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provincial tax as a consumption tax. In that case and as quoted from p. 49, the charging

section of the taxing statute read:

2. For the raising of a revenue for Provincial purposes every person
who consumes any fuel-oil in the Province shall pay to the Minister of
Finance a tax in respect of that fuel-oil at the rate of one-half cent a gallon.
[Emphasis added.]

With respect to this wording, Lord Thankerton stated, at p. 59:

.. . it is clear that the Act purports to exact the tax from a person who has
consumed fuel-oil, the amount of the tax being computed broadly according
to the amount consumed. The Act does not relate to any commercial
transaction in the commodity between the taxpayer and some one else.
Their Lordships are unable to find, on examination of the Act. any

justification for the suggestion that the tax is truly imposed in respect of the
transaction by which the taxpayer acquires the property in the fuel-oil nor

in respect of any contract or arrangement under which the oil is consumed,
though it is, of course, possible that individual taxpayers may recoup
themselves by such a contract or arrangement; but this cannot effect [sic] the
nature of the tax. [Emphasis added.)

In my opinion, New Brunswick, having levied a tax “in respect of
consumption” to finesse any constitutional challenge to its validity, should not be
relieved of the consequences of that characterization when the statute is subjected to
scrutiny under s. 87 of the /ndian Act. This reading of Kingcome Navigation, supra,
seems to be confirmed by La Forest J. in Air Canada v. British Columbia, [1989] 1

S.C.R. 1161, where he notes at p. 1174:

A virtually identical provision in the British Columbia Fuel-oil Tax Act,
R.S.B.C. 1924, c. 251, had been struck down by the Privy Council in
Attorney-General for British Columbia v. Canadian Pacific Railway Co.,
[1927] A.C. 934, on the ground that since the initial purchaser could always
resell the commodity and thereby pass on the tax, it was not a direct tax
within the meaning of s. 92(2) of the Constitution Act, 1867. Oddly enough,

though the Fuel-oil Tax Act was shortly afterwards amended so as to impose
the tax directly on the consumer, an approach later held by the Privy
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Council to conform to the constitutional requirements of s. 92(2) (see
Attorney-General for British Columbiav. Kingcome Navigation Co.,[1934]
A.C. 45), no such step was taken in respect of the Act impugned in the
present case until 1976. [Emphasis added.]

71 At paragraph 25 of her reasons, McLachlin J. draws comfort from Air
Canada for her characterization of the New Brunswick tax as a transaction tax. In that
case, it will be remembered, the charging section of the statute (Gasoline Tax Act),

quoted in Air Canada at p. 1175, provided:

v -

(2)  Every purchaser shall pay to Her Majesty for the purpose of
raising revenue for Provincial purposes a tax of 15¢ a gallon on all gasoline
purchased by him. . . . [Emphasis added.|

The taxpayer is thus functionally identified as a purchaser rather than as a consumer, and
it was held by La Forest J. that references in the statute to “use™ and “consumption” of
gasoline were words of description rather than words of imposition. See La Forest J.,

atp. 1187:

The airlines argued that the tax was a tax on the consumption of
gasoline. Since most of that consumption, so far as the airlines were
concerned, was in the airspace, which falls outside the province (see R. in
right of Manitoba v. Air Canada,[1980] 2 S.C.R. 303), the tax was imposed
outside the province. I cannot agree with this contention. The Act clearly
does not impose a consumption tax. The references in the definition to
consumption or use merely define the taxpayer, i.e., a purchaser who buys
gasoline for his own use. Since the tax is imposed in the province in respect
of the purchase of gasoline, it does not matter where the gasoline is
consumed, whether it is in the airspace or in another province. [Emphasis

added.]

72 As has been noted, the charging section at issue in Air Canada was very

different from the charging section in this case, and the fact in Air Canada a tax on “the
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purchaser” was held not to be a consumption tax is, with respect, not determinative here.
For our purposes, the question is whether the references in the New Brunswick Social
Services and Education Tax Act to “consumer” and “consumption” are merely
descriptive of the purchaser (as in Ai» Canada) or identify the subject matter of the tax
(as in Kingcome Navigation). If indeed the New Brunswick tax is charged in respect of
the transaction of purchase and sale, then (subject to any constitutional infirmities) it
would have to be concluded that as neither the purchaser nor the goods were situated on
a reserve at the time of the transaction, the tax is exigible. On the other hand, if the
particular design of the New Brunswick statute does indeed impose the tax in respect of
consumption (as s. 4 says) and consumption occurs primarily on an Indian reserve, as it

does according to the agreed facts, there should be no tax payable.

The other case cited in support of the characterization of the tax by
MecLachlin J. is the Newfoundland trial level judgment in Miawpukek Indian Band v.
Newfoundland (Minister of Finance) (1995), 130 Nfld. & P.E.LR. 164. The short
passage reproduced by my colleague constitutes the entirety of the learned trial judge’s
discussion of the point, which is simply stated as a conclusion unsupported by any

analysis, and is therefore, in my respectful view, of little assistance to this Court.

Application of the Nowegijick Principle

As stated, the charging section (s. 4) of the Act says that it is a tax “in
respect of the consumption™ and I see nothing else in the Act to contradict that
characterization. However, if [ am wrong in that analysis, the very least that can be said
is that the differences of opinion here and in the courts below about the interplay of the
concepts of purchase and consumption in this statute show that reasonable people differ

in their interpretation of the New Brunswick Act. Ina word, some of the key provisions
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are ambiguous in their meaning and effect. In these circumstances, the applicable rule
is that any ambiguities in the New Brunswick statute should be resolved in favour of the
Indian taxpayers (Nowegijick). Unless the Court is now prepared to resile from the
fundamental Nowegijick rule resolving statutory ambiguities in favour of the Indian

taxpayer, then it seems to me s. 87 of the Indian Act applies and the appeal must be

dismissed.

Giving Indian People a Meaningful Choice

In Williams, supra, Gonthier J. (for the Court at p. 887) outlined “the choice”

confronting Indian people in respect of their personal property:

Therefore, under the Indian Act, an Indian has a choice with regard to
his personal property. The Indian may situate this property on the reserve,
in which case it is within the protected area and free from seizure and
taxation, or the Indian may situate this property off the reserve, in which
case it is outside the protected area, and more fully available for ordinary
commercial purposes in society. Whether the Indian wishes to remain
within the protected reserve system or integrate more fully into the larger
commercial world is a choice left to the Indian.

In the present case, we are dealing with personal property which, it is agreed,
the Indians have chosen to locate and consume on the reserve. New Brunswick seeks
to deny Indian people the tax benefit of that choice, not because the Indians have decided
to “integrate more fully into the larger commercial world”, but because the absence of
appropriate retail stores on the reserve compels the Indians to shop off the reserve. The
result of the majority decision to allow the appeal in this case is to defeat the assurance
in Williams, supra, and in Mitchell, supra, that s. 87 is designed to give status Indian

people a meaningful tax choice in the location of their personal property.
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Subsequent Removal of Property from the Reserve

In the foregoing discussion, reference has been made to personal property
“primarily located” on a reserve. The concept of “primary location” is intended to avoid
the administrative inconvenience of shifting tax treatment every time the personal
property in question crosses the boundary of the reserve. In Mitchell, supra, La Forest

J. referred at pp. 132-33, with approval, to the concept of primary or paramount location:

In another recent decision, Leighton v. B.C. (Gov't), [1989] 3 C.N.L.R.
136, the British Columbia Court of Appeal again had occasion to consider
the significance of the phrase “situated on a reserve” in s. 87(b) of the
Indian Act. In what I take to be a sound approach, Lambert J.A. held that
when considering whether tangible personal property owned by Indians can
benefit from the exemption from taxation provided for in s. 87, it will be
appropriate to examine the pattern of use and safekeeping of the property in
order to determine if the paramount location of the property is indeed
situated on the reserve. I have no doubt that it will normally be appropriate
to take a fair and liberal approach to the problem whether the paramount
location of tangible property or a chose-in-action is situated on the reserve:
see Metlakaila Ferry Service Ltd. v. B.C. (Gov't) (1987), 12 B.C.L.R. (2d)
308 (C.A.).

It seems to me inconsistent with this “sound approach” for the Court in the
present case to conclude that the one and only thread in the “pattern of use and
safekeeping” which controls the tax treatment is the situs of the personal property at the
moment of acquisition, irrespective of the fact that the “paramount location” of the use
and consumption of the personal property is “situated on a reserve” in the literal and
physical sense of the words in s. 87(1)() of the Indian Act. Even if some importance
is to be attached to situs at the moment of acquisition, the issue here is not
unidimensional, and acquisition should be placed in the larger context of the realities of
life on a New Brunswick reserve. The “paramount location” approach endorsed by this
Court in Mitchell, reflects a purposive approach to s. 87(1)(h). For this reason, as weil,

the provincial Attorney General’s argument should be rejected.
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Additional Policy Considerations

My colleague, McLachlin I., at the conclusion of her discussion of the
purpose of s. 87 (paras. 41 to 45), reviews a number of policy arguments designed to
show the mixed benefits and burdens for status Indian people across the country if the
respondents’ contentions are accepted. She points out, correctly, that taxes imposed by
Indian bands themselves on retail sales on reserves may become an important source of
income, and that there are real advantages for off-reserve Indians in being able to make
on-reserve purchases free of tax if a “point of sale” exemption is allowed. On this
theory, the goods would then be consumed tax free off the reserve. In my view,
however, it is not the purpose of s. 87 to allow merchants on reserves to compete on a
tax-free basis with off-reserve merchants for business in the broader community.
Moreover, in terms of financing Indian self-government, the present wording of s. 87 is
notimmutable. The s. 87 exemption is the creature of an ordinary federal statute and can
be expanded or redefined as Parliament sees fit. The successful financing of Indian
government does not turn on the present wording of s. 87, or on the outcome of this

appeal.

Disposition

I would dismiss the appeal with costs,

Appeal allowed, GONTHIER and BINNIE J]. dissenting.
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R. v. MacLaurin
Her Majesty The Queen, Appellant and William Francis MacLaurin, Respondent
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bacco in excess of prescribed limit — Taxpayer was acquitted — Crown appealed — Appeal was allowed —
Provincial laws were applicable to Indians as long as they did not touch upon "indianness" of Indian — Tobacco
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provisions as they only restricted possession of tobacco — Report or payment required was not taxation —
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Tobacco Tax Act — Taxpayer was convicted — Indian Act, R.S.C. 1985, c. I-5, ss. 87, 88, 89 — Tobacco Tax
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© 2012 Thomson Reuters, No Claim to Orig. Govt. Works



Page 2
1999 CarswellMan 592, [2000] 3 W.W.R. 606, 143 Man. R. (2d) 85, [2000] 2 C.N.L.R. 216,2 C.N.L.R. 216

Taxation --- Provincial taxation — Tobacco tax

Taxpayer was Status Indian residing and working on reserve in Ontario — Taxpayer was stopped while driving
through Manitoba — Taxpayer was found in possession of cigarettes which had not been purchased through li-
censed dealer or collector and cigarettes were seized — Taxpayer was charged with possessing cigarettes and to-
bacco in excess of prescribed limit — Taxpayer was acquitted — Crown appealed — Appeal was allowed —
Provincial laws were applicable to Indians as long as they did not touch upon "indianness" of Indian — Tobacco
Tax Act did not affect taxpayer's "indianness" — Sections 9(3.1) and 9(3.4) of Tobacco Tax Act were not taxing
provisions as they only restricted possession of tobacco — Report or payment required was not taxation —
Goods in question were not on reserve — Tobacco Tax Act was consistent with s. 87 of Indian Act — Tobacco
Tax Act was not in operational conflict with Indian Act — Taxpayer was not collector and products were not ob-
tained from dealer or collector licensed in Manitoba — Taxpayer did not make report or payment as required by
Tobacco Tax Act — Taxpayer was convicted — Indian Act, R.S.C. 1985, c. 1-5, ss. 87, 88, 89 — Tobacco Tax
Act, R.S.M. 1988, ¢. T80; C.C.S.M,, c. T80, ss. 9(3.1), 9(3.4).

Cases considered by Keyser J.:
Kingsclear Indian Band v. JE. Brooks & Associates Ltd. (1991), 2 P.P.S.A.C. (2d) 151, [1992] 2 C.N.L.R.
46, (sub nom. Brooks (J.E.) & Associates Ltd. v. Kingsciear Indian Band) 118 N.B.R. (2d) 290, (sub nom.
Brooks (LE.) & Associates Ltd. v. Kingsclear Indian Band) 296 A.P.R, 290 (N.B. C.A.) — considered

Mudtiple Access Ltd, v. McCutcheon, [1982] 2 S.C.R. 161, 138 D.L.R. (3d) 1, 44 N.R. 181, 18 B.L.R. 138
(S.C.C.) — referred to

R. v. Pickering, [1996] 6 W.W.R. 291, 4 G.T.C. 6155 (Man. Prov. Ct.) — considered

R. v. Pickering, 169 D.L.R. (4th) 749, 132 C.C.C. (3d) 306, 135 Man. R. (2d) 195, [1999] 9 W.W.R. 120
(Man. Q.B.) — referred to

R. v. Tenale, [1985] 2 S.C.R. 309, [1985] 4 CN.L.R. 55, [1986] 1 W.W.R. 1, 23 D.L.R. (4th) 33, (sub nom.
R.v. Dick) 62 N.R. 1,69 B.C.L.R. 184, 22 C.C.C. (3d) 129 (58.C.C.) — considered

Tseshaht Indian Band v. British Columbia, (sub nom. Tseshaht Band v. British Columbia) 69 B.C.L.R. (2d)
1, 15 B.CAC. 1, 27 W.A.C. 1, (sub nom. Tseshaht Band v. British Columbia) [1992] 4 CN.LR. 171, 94
D.L.R. (4th) 97, 5 T.C.T. 4248 (B.C. C.A.) — considered

Union of Nova Scotia Indians v. Nova Scotia (Attorney General) (1998), 165 D.L.R. (4th) 126, 170 N.S.R.
(2d) 36,515 A.P.R. 36,[1999] | CN.L.R. 277 (N.S. C.A.) — referred to

Statutes considered:

Indian Act, R.8.C. 1985, c. I-5
Generally — considered
s. 87 — considered

s. 87(1) — considered
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5. 87(2) — considered
5. 88 — considered
s. 89 — referred to
Tobaceo Tax Act, R.S.M. 1988, ¢, T80; C.C.S.M., ¢c. T80
Generally — considered
s. 1 "collector" — considered
5, 9(1) — referred to
5. 9(2) — referred to
5.9(3) — referred to
5. 9(3.1) [en. 1988-89, c. 19, 5. 60(1)] — considered
5.9(3.4) [en. 1989-90, c. 15, s. 78(4)] — considered
5. 26(2) — pursuant to
APPEAL by Crown from acquittal reported at [1999] 3 C.N.L.R. 274 (Man. Prov. Ct.).
Keyser J.:
I The respondent William Francis MacLaurin ("the respondent") was acquitted by His Honour Judge Kop-

stein on March 5, 1999, of two charges under the Tobacco Tax Act, R.S.M. 1988, c. T80, that he:

1. on or about the 11" day of May, 1994, in the Rural Municipality of Westbourne, in the Province of
Manitoba, being a person who has not been appointed a collector under s. 9(1) of the Tobacco Tax Act,
unlawfully failed to comply with s. 9(3.1) of the Aef by being in possession of 50,800 cigarettes and
11,450 grams of tobacco, more or less, which he did not acquire from a dealer or collector licensed in
‘Manitoba without having made the report or payment required under ss. 9(2) or 9(3) of the Act, contrary
to subsection 26(2) of the Act, and

2. on the 11* day of May, 1994, in the Rural Municipality of Westbourne, in the Province of Manitoba,
unlawfully did contravene s. 9(3.4) of the Tobacco Tax Act by possessing 5,4000 cigarettes, more or
less, that were marked "tobacco product," marked for tax purposes of the Province of Ontario, and did
thereby commit an offence contrary to s. 26(2) of the Act.

The appellant Her Majesty the Queen ("the appellant") appeals from these acquittals.
2 The respondent was stopped near Gladstone, in Manitoba, in May of 1994 and found in possession of the
amounts of tobacco as outlined in the charges above. The learned trial judge, after hearing evidence, accepted

the respondent's testimony that he was transporting the tobacco and cigarettes in question from a reserve in
Ontario to a reserve in Saskatchewan for sale to one Josie Worm. He determined that ss. 9(3.1) and 9(3.4) of the

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Tobacco Tax Act were constitutionally inapplicable to the respondent as being inconsistent with s. 87 of the /n-
dian Act, R.S.C. 1985, c. 1-5. In his reasons for decision, the learned trial judge determined that the legislative
authority of Parliament over the property and civil rights of Indians is exclusive and that, therefore, no restric-
tions could be imposed upon the civil or property rights of Indians unless these restrictions were authorized by
the Indian Act..

3 It is clear that only Parliament can legislate about Indians, but it does not necessarily follow that provin-
cial laws cannot properly affect the civil and property rights of Indians. This is expressly dealt with by s. 88 of
the /ndian Act, which reads:

Subject to the terms of any treaty and any other Act of the Parliament of Canada, all laws of general applic-
ation from time to time in force in any province are applicable to and in respect of Indians in the province,
except to the extent that such laws are inconsistent with this Act or any order, rule, regulation or by-law
made thereunder, and except to the extent that such laws make provision for any matter for which provision
is made by or under this Act.

The learned trial judge determined that s. 88 could not be used to allow a provincial law of general application
to dispossess an Indian of his or her property rights. Counsel for the appellant submits that the case of R. v.
Tenale, [1985] 2 S.C.R. 309 (S.C.C.) has removed any uncertainty as to the applicability of provincial laws to
Indians. In that case, Mr. Justice Beetz, for a unanimous court, described two categories of provincial laws:

(i) those that would apply to Indians on their own without the assistance of s. 88 of the /ndian Act, and

(ii) those that would apply by virtue of that section, which, in fact, incorporated provincial laws of gen-
eral application and gave them the force of federal law.

He stated at pp. 326-327;

I believe that a distinction should be drawn between two categories of provincial laws. There are, on the one
hand, provincial laws which can be applied to Indians without touching their Indianness, like traffic legisla-
tion; there are on the other hand, provincial laws which cannot apply to Indians without regulating them gua
Indians.

Laws of the first category, in my opinion, continue to apply to Indians ex proprio vigore as they always did
before the enactment of s. 88 in 1951 - then numbered s. 87 (1951 (Can.), ¢. 29) - and quite apart from s. 88....

[ have come to the view that it is the laws of the second category that s, 88 refers....
Therefore, if a provincial law does not touch upon the Indianness of an Indian, then the provincial law will be
applicable. In this case, there was no evidence before the court as to the Tobacco Tax Act affecting the respond-
ent's Indianness, and thus, prima facie, the provincial legislation would be applicable to Indians unless directly
inconsistent with the Indian Act.

4 Are the provisions of the Tobacco Tax Act in question inconsistent with s, 87 of the Indian Act? Although

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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the learned trial judge appears to have found such an inconsistency, it is unclear on what that is based. Section
87 reads as follows:

(1) Notwithstanding any other Act of Parliament or any Act of the legislature of a province, but subject to
section 83, the following property is exempt from taxation, namely,

(a) the interest of an Indian or a band in reserve lands or surrendered lands; and
(b) the personal property of an Indian or a band situated on a reserve.

(2) No Indian or band is subject to taxation in respect of the ownership, occupation, possession or use of any
property mentioned in paragraph (1)(a) or (b) or is otherwise subject to taxation in respect of any such prop-
erty.

5 Counsel for the appellant argues that there is no conflict between the provisions of the Tobacco Tax Act in
question and s. 87 of the Indian Act for two reasons:

(i) the report or payment required is not taxation; and
(ii) the goods in question were not on a reserve,

6 Counsel for the respondent takes the position that the impugned sections are in fact taxing provisions and
points out in support of this that there is no room to claim an exemption on the forms required to be completed.

7 The learned trial judge agreed with the argument of counsel for the respondent and found the provisions to
be taxing provisions. He used the existence of the penalty provisions found in the Aet to support his conclusion,
since the court is mandated to penalize an individual found guilty of a breach in the amount of three times any
tax evaded. Counsel for the appellant maintains that tying a penalty provision to an amount of tax alleged to be
evaded is of no assistance in determining whether the sections are taxing provisions. In fact, if the breach is for
having failed to make a report, but no payment of tax is required, then the penalty required of three times the tax
evaded would be of no consequence. In any event, the finding of the learned trial judge is completely opposite
his finding in the earlier case of R. v. Pickering, [1996] 6 W.W.R. 291 (Man. Prov. Ct.), where he stated at p.312:

~.Subsections (3.1) and (3.4) are remedial provisions in that they are designed to prevent a loss of revenue
to which the Act entitles the Province upon the possession of tobacco in Manitoba. Subsections (3.1) and
(3.4) of s. 9 are not substantive provisions within the Ac. They do not create a law authorizing the imposi-
tion of a tax. (emphasis added)

This finding was upheld by Kennedy J. in the Manitoba Court of Queen's Bench ([1999] 9 W.W.R. 120 (Man,
Q.B)).

8 Since there is no evidence before the court on the question of whether or not the Tobacco Tax Act affects
the Indianness of the respondent, the respondent would have to demonstrate an operational conflict between the
section of the Indian Act and the impugned provincial law, that is to say, there must be evidence to indicate that
compliance with one law leads to the breach of the other (Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R.
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161 (S.C.C.)).

9 Sections 9(3.1) and 9(3.4) restrict possession of tobacco products, in my view, and do not impose a tax.
Failure to comply with the provincial law leads to the possibility of prosecution for that failure and not taxation.
There is no question that the respondent is not a "collector" as defined in the Act and that the product was not ac-
quired from a dealer or collector licensed in Manitoba. There is also no question that the respondent did not
either make a report or any payment required pursuant to the Act. Counsel for the respondent urges the court to
read disjunctively the requirement to either make a report or payment. In my view, this makes no sense. The
only reasonable interpretation is that the Act obligates an individual in possession of tobacco products to report,
if such is required, or to pay, if such is required. In my view, if you need not pay taxes, it does not follow that
you also need not report. The respondent could have complied with the reporting provisions of s. 9(3.1) and still
claimed an exemption pursuant to s. 87 of the Indian Act (see Union of Nova Scotia Indians v. Nova Scotia
(Attorney General) (1998), [1999] 1 C.N.L.R. 277 (N.S. C.A.)).

10 The goods not subject to taxation, in any event, must be goods located on a reserve or whose paramount
location is on a reserve. There is no question that when the goods were located they were not physically located
on a reserve. In addition, the learned trial judge found, at p. 283 of his decision, that:

To attempt to force the facts of the present case into either one of the two categories:
(i) paramount location, or
(ii) location determined by point of sale,

would be to stretch both of them beyond their legitimate limits.

Counsel for the respondent concedes that the success of his case depends on a finding of paramount location, but
argues that the learned trial judge did not properly apply the test for that. He refers to the case of Kingsclear In-
dian Band v. J.E. Brooks & Associates Lid. (1991), [1992] 2 C.N.L.R. 46 (N.B. C.A.). In that case, a bus used to
transport children off reserve to school and back to the reserve at the end of the day was seized while off reserve
by a creditor with a judgment against the band. In the majority reasons written by Stratton C.J.N.B., he quashed
the seizure, stating at p. 53 that:

..the evidence as to the pattern of use of the school bus together with the discernible nexus between the bus
and the Kingsclear Reserve in the provision of education to Indian children residing on the reserve, in my
opinion establishes that the "permanent location" of the school bus was on the Kingsclear Reserve.

Counsel for the appellant counters that Kingsclear can be distinguished from the case at bar because in that case
a pattern of usage had been established that led to an evidentiary basis for a finding of paramount location on a
reserve. Such an evidentiary basis is lacking in this case.

11 In addition, in Union of Nova Scotia Indians (N.S.C.A., supra) at p. 284, Jones J.A. quotes, with approv-
al, the decision of the British Columbia Court of Appeal in Tseshaht Indian Band v. British Columbia (1992), 94
D.L.R. (4th) 97 (B.C. C.A.), which found that, "Section 87 does not exempt Indians from prepaying the tax to
wholesalers on purchases made off the reserve as contended by the intervenor”. In other words, the fact that the
defendant may have had to prepay tax before asserting his right to an exemption does not mean that the law is
inoperative as breaching s. 87 of the Indian Act.
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12 The argument of whether the sections of the Tobacco Tax Act in question are inconsistent with s. 89 of
the Indian Act was raised by counsel for the respondent at trial, but was not the subject of the learned trial
judge's findings. As well, counsel for the respondent did not strenuously argue this on appeal. simply note in
passing that the "property" mentioned in s. 89 which is protected from seizure must, as with s. 87, be property
situated on a reserve. I need go no further because of the findings on this area with respect to the s. 87 argument.

I3 In conclusion, there not being any conflict between the operations of the impugned sections of the 7o-

bacco Tax Act and any potential exemption under the Indian Act, it is my view that the acquittals entered by the
learned trial judge were in error. They will be set aside and convictions entered with respect to both counts.

Appeal allowed,
END OF DOCUMENT
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1999 CarswellMan 592, [2000] 3 W.W R. 606, 143 Man. R. (2d) 85, [2000] 2 C.N.L.R. 216, 2 C.N.L.R. 216
R. v. MacLaurin
Her Majesty The Queen, Appellant and William Francis MacLaurin, Respondent
Manitoba Court of Queen's Bench
Keyser I,

Judgment: December 23, 1999
Docket: Winnipeg Centre CR 99-01-20572

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents), All rights re-
served,

Proceedings: reversing [1999] 3 C.N.L.R. 274 (Man. Prov. Ct.)
Counsel: Kenneth J. Tyler, for Crown.

Ronald Schmalcel, for Respondent/Accused.

Subject: Public; Constitutional; Provincial Tax

Taxation --- Provincial and territorial taxes — Manitoba — Tobacco tax.

Taxation --- Provincial and territorial taxes — General taxation principles — Liability of native persons for pro-
vincial or territorial tax,

Native law --- Taxation — Miscellaneous issues

Taxpayer was Status Indian residing and working on reserve in Ontario — Taxpayer was stopped while driving
through Manitoba — Taxpayer was found in possession of cigarettes which had not been purchased through li-
censed dealer or collector and cigarettes were seized — Taxpayer was charged with possessing cigarettes and to-
bacco in excess of prescribed limit — Taxpayer was acquitted — Crown appealed — Appeal was allowed —
Provincial laws were applicable to Indians as long as they did not touch upon "indianness" of Indian — Tobacco
Tax Act did not affect taxpayer's "indianness" — Sections 9(3.1) and 9(3.4) of Tobacco Tax Act were not taxing
provisions as they only restricted possession of tobacco — Report or payment required was not taxation —
Goods in question were not on reserve — Tobacco Tax Act was consistent with s. 87 of Indian Act — Tobacco
Tax Act was not in operational conflict with Indian Act — Taxpayer was not collector and products were not ob-
tained from dealer or collector licensed in Manitoba — Taxpayer did not make report or payment as required by
Tobacco Tax Act — Taxpayer was convicted — Indian Act, R.S.C. 1985, c. I-5, ss. 87, 88, 89 — Tobacco Tax
Act, R.S.M. 1988, c. T80; C.C.S.M,, c. T80, ss. 9(3.1), 9(3.4).
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Taxation --- Provincial taxation — Tobacco tax

Taxpayer was Status Indian residing and working on reserve in Ontario — Taxpayer was stopped while driving
through Manitoba — Taxpayer was found in possession of cigarettes which had not been purchased through li-
censed dealer or collector and cigarettes were seized — Taxpayer was charged with possessing cigarettes and to-
bacco in excess of prescribed limit — Taxpayer was acquitted — Crown appealed — Appeal was allowed —
Provincial laws were applicable to Indians as long as they did not touch upon "indianness" of Indian — Tobacco
Tax Act did not affect taxpayer's "indianness" — Sections 9(3.1) and 9(3.4) of Tobacco Tax Act were not taxing
provisions as they only restricted possession of tobacco — Report or payment required was not taxation —
Goods in question were not on reserve — Tobacco Tax Act was consistent with s. 87 of Indian Act — Tobacco
Tax Act was not in operational conflict with Indian Act — Taxpayer was not collector and products were not ob-
tained from dealer or collector licensed in Manitoba — Taxpayer did not make report or payment as required by
Tobacco Tax Act — Taxpayer was convicted — Indian Act, R.S.C. 1985, c. 1-5, ss. 87, 88, 89 — Tobacco Tax
Act, R.S.M. 1988, ¢. T80; C.C.S.M,, c. T80, ss. 9(3.1), 9(3.4).

Cases considered by Keyser J.:
Kingsclear Indian Band v. JE. Brooks & Associates Ltd. (1991), 2 P.P.S.A.C. (2d) 151, [1992] 2 C.N.L.R.
46, (sub nom. Brooks (J.E.) & Associates Ltd. v. Kingsciear Indian Band) 118 N.B.R. (2d) 290, (sub nom.
Brooks (LE.) & Associates Ltd. v. Kingsclear Indian Band) 296 A.P.R, 290 (N.B. C.A.) — considered

Mudtiple Access Ltd, v. McCutcheon, [1982] 2 S.C.R. 161, 138 D.L.R. (3d) 1, 44 N.R. 181, 18 B.L.R. 138
(S.C.C.) — referred to

R. v. Pickering, [1996] 6 W.W.R. 291, 4 G.T.C. 6155 (Man. Prov. Ct.) — considered

R. v. Pickering, 169 D.L.R. (4th) 749, 132 C.C.C. (3d) 306, 135 Man. R. (2d) 195, [1999] 9 W.W.R. 120
(Man. Q.B.) — referred to

R. v. Tenale, [1985] 2 S.C.R. 309, [1985] 4 CN.L.R. 55, [1986] 1 W.W.R. 1, 23 D.L.R. (4th) 33, (sub nom.
R.v. Dick) 62 N.R. 1,69 B.C.L.R. 184, 22 C.C.C. (3d) 129 (58.C.C.) — considered

Tseshaht Indian Band v. British Columbia, (sub nom. Tseshaht Band v. British Columbia) 69 B.C.L.R. (2d)
1, 15 B.CAC. 1, 27 W.A.C. 1, (sub nom. Tseshaht Band v. British Columbia) [1992] 4 CN.LR. 171, 94
D.L.R. (4th) 97, 5 T.C.T. 4248 (B.C. C.A.) — considered

Union of Nova Scotia Indians v. Nova Scotia (Attorney General) (1998), 165 D.L.R. (4th) 126, 170 N.S.R.
(2d) 36,515 A.P.R. 36,[1999] | CN.L.R. 277 (N.S. C.A.) — referred to

Statutes considered:

Indian Act, R.8.C. 1985, c. I-5
Generally — considered
s. 87 — considered

s. 87(1) — considered
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R. v. Fontaine
In the Matter of: The Tobacco Tax Act, C.C.S.M. c. T80, section 3.1(2)
In the Matter of: The Indian Act, R.S.C. 1985, c. I-5, ss. 87 and 89
Her Majesty The Queen, Informant and Marjory Fontaine, Accused
Manitoba Provincial Court
Guy Prov. J.
Judgment: April 4, 1998
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Counsel: Mr. K. Tyler, for the Crown.

Mr. R. Schmalcel, for the Accused.
Subject: Constitutional; Public; Tax — Miscellaneous

Taxation --- Other federal taxes — Tobacco tax — Seizure and forfeiture.
Taxation --- Federal taxation — Tobacco — Seizure and forfeiture

Accused was native Indian — Accused sold tobacco products to non-natives — Accused claimed that Tobacco
Tax Act was inconsistent with Indian Act — Constitutional challenge was dismissed — Section 3.1(2) of To-
bacco Tax Act did not provide for payment of tax but was one component of legislative scheme that protected
integrity of marking system and enforcement of tax collection system — Tax was on consumer — Section 3.1
of Tobacco Tax Act was not obligation to pay tax and thus was not inconsistent with Indian Act — Indian Act
protected against seizure with respect to civil process but not seizure pursuant to criminal or regulatory offence
— Tobacco Tax Act, R.S.M. 1988, c. T80; C.C.S.M.,, c. T80, 5. 3.1(2) — Indian Act, R.S.C. 1985, c. I-5, 5. 87, 89.

Native law --- Taxation — Miscellaneous issues

Accused was native Indian — Accused sold tobacco products to non-natives — Accused claimed that Tobacco
Tax Act was inconsistent with Indian Act — Constitutional challenge was dismissed — Section 3.1(2) of To-
bacco Tax Act did not provide for payment of tax but was one component of legislative scheme that protected
integrity of marking system and enforcement of tax collection system — Tax was on consumer — Section 3.1(2)
of Tobacco Tax Act was not obligation to pay tax and thus was not inconsistent with Indian Act — Indian Act
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protected against seizure with respect to civil process but not seizure pursuant to criminal or regulatory offence
— Tobacco Tax Act, R.S.M. 1988, c. T80; C.C.S.M,, c. T80, s. 3.1(2) — Indian Act, R.S.C. 1985, c. I-5, 5. 87, 89.

Cases considered by Guy Prov. J.:

Mitchell v. Sandy Bay Indian Band, (sub nom. Mitchell v. Peguis Indian Band) [1990] 5 W.W.R. 97, [1990]
2 S.C.R. 85, 71 D.L.R. (4th) 193, 3 T.C.T. 5219, 67 Man. R. (2d) 81, 110 N.R. 241, [1990] 3 C.N.L.R. 46
(S.C.C.) — distinguished

R. v. Johnson (1996), 156 N.S.R. (2d) 71, 461 A.P.R. 71, [1997] 3 C.N.L.R. 206 (N.S. C.A.) — considered
Union of Nova Scotia Indians v. Nova Scotia (Attorney General) (1988), 54 D.L.R. (4th) 639, 89 N.S.R.
(2d) 121, 227 A.P.R. 121, [1989] 1 T.S.T. 3055, 2 T.C.T. 4244, [1989] 2 C.N.L.R. 168 (N.S. T.D.) — con-
sidered

Statutes considered:

Constitutional Questions Act, SM. 1986-87, c. 31; C.C.S.M., c. C180
s. 7 — pursuant to

Indian Act, R.S5.C. 1985, c. I-5
s. 87 — considered
s. 89 — considered

Tobacco Tax Act, R.S.M. 1988, ¢. T80; C.C.S.M., c. T80
Generally — considered
s. 3.1(2) [en. 1995, c. 5, 5. 5] — considered

CONSTITUTIONAL CHALLENGE by accused.

Guy Prov. J.:

I. Issue

1 By Notice of Constitutional Question dated August 20, 1997, the accused provided notice pursuant to sec-
tion 7 of The Constitutional Questions Act that she would seek a Declaration that:

Subsection 3.1(2) of the Tobacco Tax Act (Manitoba), R.S.M. 1988, c. T80 (the "Tobacco Tax Act" is incon-
sistent with sections 87 and 89 of the /ndian Act (Canada), R.S.C. 1985, c. 1-5, (the "Indian Act) and has no
force or effect in respect of tobacco on a reserve by a person who is an 'Indian' within the meaning of the /n-
dian Act.

II. Facts
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2 The facts of the case are comprised of Exhibit 1, Agreed Statement of Facts filed September 4, 1997, Ex-
hibit 2, Amended Agreed Statement of Facts filed February 23, 1998 and the testimony of the accused Marjory
Fontaine.

3 The principal purpose of the viva voce evidence was to provide to the Court evidence of to whom the to-
bacco products were being sold by the accused. Although the accused intended to sell to Natives, she realized
non-Natives were also obtaining cigarettes.

Q. And to whom were you selling cigarettes at the time?
A. Except of two - maybe two per cent mostly to Natives. (Transcript of Proceedings at p. 2)

Q. ...but T would like to confirm your testimony that at least some of your sales in the period relevant to this
charge were to non-Indians to your knowledge?

A. A few, yes. (Transcript of Proceedings at p. 6, line 12)

A. I was aware that some non-status people were sending friends to buy cigarettes, yes. (Transcript of Pro-
ceedings at p. 6, line 23)

ITI. Argument - Section 87

4 Counsel for the accused offers two cases in support of his argument that subsection 3.1(2) of the "Tobacco
Tax Aet" is inconsistent with section 87 of the Indian Act.

The first of these is the case of R. v. Johnson (1996), [1997] 3 C.N.L.R. 206 (N.S. C.A.). Counsel argues
that unlike the facts in the Johnson case, the accused in this case did not enter the "commercial mainstream"
and therefore did not become a retail vendor for the purpose of the provision of the Tobacco Tax Act. Fur-
ther, counsel argues that there is no system in place in Manitoba to acquire tax-free cigarettes and thus sec-
tion 87 should provide the exemption.

The second case counsel relies on with respect to the section 87 exemption is that of the Union of Nova Sco-
tia Indians v. Nova Scotia (Attorney General) (1988), 54 D.L.R. (4th) 639 (N.S. T.D.). It is clear from this
case that a tax had to be paid (or an amount equal to the tax) initially and then a refund claimed. The Court
held that the legislation requiring the payment of this tax impinged on the exemption conferred by section
87 of the Indian Act and the federal legislation must therefore prevail.

5 The Crown argues that two general principles must be kept in mind when interpreting such legislation.
The first is that as a matter of general principle, section 3.1(2) of the Tobacco Tax Act is a law of general applic-
ation and as such applies to Indian Reserves.

6 Secondly, there must be a conflict or inconsistency between the provincial law of general application re-
garding section 3.1(2) and the federal law applicable in section 87 or section 89 of the /ndian Act. The Crown
argues that if it is possible to obey one law without violating the other, then there is no conflict nor inconsist- ency.

7 Although the first general principle appears to be settled in law, the second area of whether a "conflict"
exists in the case before the Court is the issue to be decided and has been the subject matter of much conflicting
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opinion.

8 With respect to the case law relied upon by the defence with respect to section 87, the Crown agrees with
the conclusion reached in the Union of Nova Scotia Indians case because on the facts there was an inconsistency
between the provincial legislation and section 87 as the Indians were required to pay the tax - a clear conflict
with the exemption of section 87 of the Indian Act. The Crown argues that is not the facts in the present case.

9 With respect to the Johnson case, the Crown disputes the defence's interpretation. The Crown argues and
cites case law to the effect that section 3.1(2) is a general application designed for the effective collection of the
tax and applies to retail vendors on a Reserve. The Crown argues that section 3.1(2) prohibits possession and is
not designed to collect tax but to ensure the integrity of the marking system and the enforcement of the tax col-
lection system. Therefore, there is no inconsistency with section 87 of the Indian Act. The tax to be imposed is
on the consumer or purchaser,

IV. Argument - Section 89

10 With respect to the section 89 argument, the defence relies on Mitchell v. Sandy Bay Indian Band, [1990]
3 CN.L.R. 46 (S.C.C.). The defence argues reliance should be placed on this case to find that section 3.1(2) of
the Tobacco Tax Act is inconsistent with section 89 of the Indian Act which exempts the property of Indians
from seizure.

11 The Crown argues that section 3.1(2) has no seizure or forfeiture provision and argues that the proper in-
terpretation of section 89 is to provide protection of seizure from civil process not seizures pursuant to criminal
or regulatory offence investigations for the protection of evidence.

V. Conclusion

12 With respect to the constitutional challenge involving section 89, I am of the view that the Mirchell case
is distinguishable on the facts. That case being confined to civil remedies such as the item in question, attach-
ment of money as part of a commercial agreement. In my view, that is consistent with the interpretation of sec-
tion 89 of the /ndian Act in protecting items from seizure through the civil process. That is clearly distinguish-
able from the facts of the present case and the constitutional challenge based on section 89 of the Indian Act is
dismissed.

13 The remaining issue of the constitutional challenge to section 3.1(2) upon the claim of inconsistency
with section 87 of the Indian Act is less clear,

14 First of all, surely it cannot be the law that the collection of tax by the retail vendor need not take place if
only 2% of the consumers are non-Native. Surely, the point is that the obligation of Indians on the reserve to
comply with the provisions of the Tobacco Tax Act unless exempted by the provision of section 87.

15 T agree that section 3.1(2) is not a provision for the payment of tax but just one component of a legislat-
ive scheme that protects the integrity of a marking system and the enforcement of the tax collection system. This
provision standing by itself does not conflict with section 87 of the Indian Aet - it is not an obligation to pay any
tax. It is a provision of general application designed for the effective collection of the tax (by delineating the
packaging of the cigarettes in the possession of the vendor) and applies to all retail vendors on a reserve. The tax
is on the consumer or purchaser, be they only 2% of the consumers or more. This provision allows for the con-
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trol and method of determining the taxes payable and does not conflict with the exemption of section 87 of the
Indian Act.

16 Therefore, the constitutional challenge founded on section 87 of the Indian Act is dismissed.
I7 As a result of these findings, the essential ingredients of the offence have been established beyond a
reasonable doubt and a conviction on the charge is entered.

Constitutional challenge dismissed.

END OF DOCUMENT
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1998 CarswelINS 298, 165 D.L.R. (4th) 126, 170 N.S.R. (2d) 36, 515 A.P.R. 36, [1999] 1 CN.L.R. 277, [ 1998]
N.8.J. No. 301, [ 1998] N.S.J. No. 477, 1 C.N.L.R. 277

Union of Nova Scotia Indians v. Nova Scotia (Attorney General)

Union of Nova Scotia Indians, a body corporate under the Societies Act, R.S.N.S. 1989, ¢.435, on behalf of all
registered Indians in Nova Scotia, and Paul Kenneth Francis on his own behalf and on behalf of all registered In-
dians in Nova Scotia, Appellants and Attorney General of Nova Scotia, representing Her Majesty the Queen in
Right of the Province of Nova Scotia, Respondent
Nova Scotia Court of Appeal
Roscoe, Jones, Bateman JJ.A.,

Heard: May 26, 1998
Judgment: July 21, 1998
Docket: C.A. 144562

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Proceedings: affirming (November 27, 1997), Doc. S.H. 138597/97 (N.S.S.C. [In Chambers])
Counsel: Bruce H. Wildsmith, O.C., for the Appellants.

William M. Wilson, Q.C., for the Respondent.
Subject: Public; Constitutional; Corporate and Commercial; Provincial Tax

Taxation --- Provincial and territorial taxes — General taxation principles — Liability of native persons for pro-
vincial or territorial tax.

Taxation --- Provincial and territorial taxes — Nova Scotia — Tobacco tax.
Native law --- Constitutional issues — Taxation — Miscellaneous issues

Plaintiff Indian unsuccessfully applied for declaration that Indians had right to purchase, store and sell tobacco
products on reserves without payment of tax — Plaintiff appealed — Province established quota system which
permitted sale of certain amount of tax free tobacco to Indians on reserves — Wholesaler and retailer of tobacco
were subject to tax requirements even though purchase by consumer was exempt from tax — Tax relief was
available to Indian consumer, not wholesaler or retailer — As wholesaler, plaintiff was required to collect tax
from retailer to whom he sold tobacco — There was no way for plaintiff to ensure that retailer would sell to-
bacco just to Indians — Constitution Act, 1867 (UK.), 30 & 31 Viet, ¢. 3, reprinted R.S.C. 1985, App. II, No,
3, 8. 91 — Indian Act, R.S.C. 1985, ¢. I-5, 5. 87 — Revenue Act, SN.5. 1995-96, c. 17 — Tobacco Tax Act,
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1998 CarswelINS 298, 165 D.L.R. (4th) 126, 170 N.S.R. (2d) 36, 515 AP.R. 36, [1999] 1 C.N.L.R. 277, [1998]
N.S.J. No. 301, [1998] N.S.J. No. 477, 1 C.N.L.R. 277

R.S.N.S. 1989, c. 470.
Native law --- Taxation — Miscellaneous issues

Plaintiff Indian unsuccessfully applied for declaration that Indians had right to purchase, store and sell tobacco
products on reserves without payment of tax — Plaintiff appealed — Province established quota system which
permitted sale of certain amount of tax free tobacco to Indians on reserves — Wholesaler and retailer of tobacco
were subject to tax requirements even though purchase by consumer was exempt from tax — Tax relief was
available to Indian consumer, not wholesaler or retailer — As wholesaler, plaintiff was required to collect tax
from retailer to whom he sold tobacco — There was no way for plaintiff to ensure that retailer would sell to-
bacco just to Indians — Indian Act, R.S.C. 1985, c. I-5, s. 87 — Revenue Act, S.N.S. 1995-96, ¢. 17 — Tobacco
Tax Act, R.S.N.S. 1989, c. 470.

The plaintiff Indian resided on a reserve and was a wholesaler of tobacco products. He unsuccessfully applied
for a declaration that Indians had a right to purchase, store and sell tobacco products on reserves without collect-
ing tax. The plaintiff appealed.

Held: The appeal was dismissed.

Per Bateman J.A. (Roscoe J.A. concurring): The province established a quota system which permitted the sale of
a certain amount of tax free tobacco to Indians living on reserves. The wholesaler and retailer of the tobacco
products were subject to tax requirements even though the Indian consumers were exempt from tax obligations.
Tax relief was only available to the Indian purchaser, not the Indian wholesaler or retailer. There was no way for
the plaintiff to ensure that the retailer to whom he sold the tobacco products would sell just to Indians. The
plaintiff was required to collect tax from the retailer.

Per Jones J.A. (concurring): Indians do not have the right to purchase and transport tobacco products from re-
serve to reserve, for the purpose of resale, exempt from restrictions imposed by provincial laws.

Cases considered by Jones J.A.:
Francis v. R., [1956] S.C.R. 618, 56 D.T.C. 1077, 3 D.L.R. (2d) 641 (5.C.C.) — referred to
Mitchell v. Sandy Bay Indian Band, (sub nom. Mitchell v. Peguis Indian Band) [1990] 5 W.W.R. 97, [1990]
2 S.C.R. 85, 71 D.L.R. (4th) 193, 3 T.C.T. 5219, 67 Man. R. (2d) 81, 110 N.R. 241, [1990] 3 C.N.L.R. 46
(S.C.C.) — referred to

R. v, Johnson (1993), 120 N.S.R. (2d) 414, 332 A.P.R. 414, [1994] 1 C.N.L.R. 129, (sub nom. Johnson v.
R)1G.T.C.6150 (N.S. C.A.) — considered

R. v. Johnson (1996), 156 N.S.R. (2d) 71, 461 A.P.R. 71, [1997] 3 C.N.L.R. 206 (N.S. C.A.) — considered

R. v. Murdock (1996), 38 C.R.R. (2d) 15, 154 N.S.R. (2d) 1, 452 APR. 1, [1997] 2 C.N.L.R. 103 (N.S.
C.A.) — considered

Tseshaht Indian Band v. British Columbia, (sub nom. Tseshaht Band v. British Columbia) 69 B.C.L.R. (2d)

I, 15 B.C.AC. 1, 27 W.A.C. 1, (sub nom. Tseshaht Band v. British Columbia) [1992] 4 CN.L.R. 171, 94
D.L.R. (4th) 97,5 T.C.T. 4248 (B.C. C.A.) — considered
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Union of New Brunswick Indians v. New Brunswick (Minister of Finance) (1996), 135 D.L.R. (4th) 193, 178
NB.R.(2d) 1,454 APR.1,[1997] 1 CN.L.R.213,4 G.T.C. 6178 (N.B. C.A.) — considered

Union of New Brunswick Indians v. New Brunswick (Minister of Finance) (1998), 227 N.R. 92, 161 D.L.R,
(4th) 193 (5.C.C.) — considered

Cases considered by Bateman J.A.:

Hill v. Ontario (Minister of Revenue) (1985), 50 O.R. (2d) 765, 18 D.L.R. (4th) 537, [1986] 1 C.N.L.R. 22
(Ont. H.C.) — referred to

Mitchell v. Sandy Bay Indian Band, (sub nom. Mitchell v. Peguis Indian Band) [1990] 5 W.W.R. 97, [1990]
2 S.C.R. 85, 71 D.L.R. (4th) 193, 3 T.C.T. 5219, 67 Man. R. (2d) 81, 110 N.R. 241, [1990] 3 C.N.L.R. 46
(5.C.C.) —referred to

R. c. Adams, 110 C.C.C. (3d) 97, 202 N.R. 89, 138 D.L.R. (4th) 657, [1996] 3 S.C.R. 101, [1996] 4
CN.L.R. 1(8.C.C.) — considered

R ¢ Core , 110 C.C.C. (3d) 122, 202 N.R. 161, 138 D.L.R. (4th) 385, [1996] 3 S.C.R. 139, [1996] 4
C.N.L.R. 26 (§.C.C.) — considered

R. v. Johnson (1993), 120 N.S.R. (2d) 414, 332 A.P.R. 414, [1994] 1 CN.L.R. 129, (sub nom. Johnson v.
R)1G.T.C. 6150 (N.S. C.A.) — considered

R. v. Murdock (1996). 38 C.R.R. (2d) 15, 154 N.SR. (2d) 1, 452 APR. 1, [1997] 2 CN.LR. 103 (N.S.
C.A.) — considered

R. v. Nikal, [1996] 5 W.W.R. 305, 19 B.C.L.R. (3d) 201, 105 C.C.C. (3d) 481, 196 N.R. 1, 133 D.L.R. (4th)

658, 74 B.C.A.C. 161, 121 W.A.C. 161, [1996] 1 S.C.R. 1013, (sub nom. Canada v. Nikal) 35 C.R.R. (2d)
189,[1996]3 C.N.L.R, 178 (S.C.C.) — considered

Union of New Brunswick Indians v. New Brunswick (Minister of Finance) (1998), 227 N.R. 92, 161 D.L.R.
(4th) 193 (S.C.C.) — considered

Williams v. R., 92 D.T.C. 6320, 41 C.C.E.L. 1, (sub nom. Williams v. Canada) 90 D.L.R. (4th) 129, (sub
nom. Williams v. Minister of National Revenue) 136 N.R. 161, (sub nom. Williams v. Minister of National
Revenue) 53 F.T.R. 104 (note), (sub nom. Williams v. Canada) [1992] 1 C.T.C. 225, (sub nom. Williams v.
Canada) [1992] 3 C.N.L.R. 181, [1992] | S.C.R. 877 (S.C.C.) — considered

Statutes considered by Jones J.A.:

Constitution Act, 1867 (UK.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5
5.92 9 2 — referred to

Indian Act, R.S.C. 1985, ¢. 1-5

s. 87 — considered
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s. 87(1)(b) — considered
s. 88 — considered
Revenue Act, S.N.S. 1995-96, ¢c. 17
Generally — considered
s.34(1) — considered
s. 35 — considered
s. 37 — considered
s. 38 — considered
s. 39 — considered
s. 40 — considered
Social Services and Education Tax Act, R.S.N.B. 1973, c. S-10
Generally — referred to
Tobacco Tax Act, R.S.N.S. 1989, ¢. 470
Generally — considered
s.25(2) — considered
Statutes considered byBateman J A. :
Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.), 1982, ¢. 11
3.35(1) — referred to
Fisheries Act, R.S.C. 1985, c. F-14
Generally — referred to
Indian Act, R.8.C. 1985, c. I-5
Generally — considered
5. 87 — considered
s. 87(1) — considered
s. 87(2) — considered

5. 88 — considered
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Revenue Act, SN.S, 1995-96, ¢. 17
Generally — considered
8. 39(2) — considered
Tobacco Tax Act, R.S.N.S. 1989, c. 470
Generally — considered
8. 6 — considered
s. 14(1) — considered
s. 14(1)(a) — considered
§. 25(2) — considered
Regulations considered by Jones J.A.:
Revenue Act, SN.S. 1995-96, ¢. 17
Revenue Act Regulations, N.S. Reg. 63/96
Generally
s. 76(1)(d) "designated retail vendor"
8. 76(13)(a)
Regulations considered byBateman J.A.:
Fisheries Act, R.S.C. 1985, c. F-14
British Columbia Fishery (General) Regulaions, SOR/84-248
Generally
s. 4(1)
Quebec Fishery Regulations, 1990, SOR/90-214
5. 4(1)
Revenue Act, SN.S. 1995-96, c. 17
Revenue Act Regulations, N.S, Reg. 63/96
Generally

APPLICATION by plaintiff for declaration that Indians had right to sell tobacco products on reserves without
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payment of tax.
The Court:

1 Appeal dismissed, per reasons for judgment of Bateman, J.A.; Roscoe, J.A., concuring; Jones, J.A. con-
curring by separate reasons.

Jones J.A.:

2 This is an appeal from the dismissal of an application in the Supreme Court for a declaration that Indians
have the right to purchase and sell tobacco and tobacco products on Indian reserves to Indians without comply-
ing with the provisions of the Nova Scotia Revenue Act, S.N.S. 1995-96, ¢. 17 and Regulations.

3 The appellant Paul Francis is a registered Mi'Kmaq Indian and a member of the Eskasoni Band. He
resides on the Eskasoni Indian Reserve in Cape Breton. The application was based on affidavit evidence filed by
the parties to the application. Mr. Francis wishes to purchase tobacco products from Indians on a reserve at
Pointe-Bleue, Quebec. He intends to transport the products to reserves in Nova Scotia and resell them to other
registered Indians acting as retailers, The products would be marked "For sale only to registered Indians on re-
serves in Canada".

4 Initially Mr. Francis applied to the Provincial Tax Commission for a permit to act as a wholesale vendor
under the Revenue Act., He proposed to restrict his sales to registered Indian retailers operating on reserves in
Nova Scotia. The Revenue Act provides for the issuance of licenses for the wholesale and retail sale of tobacco
products which may, under certain conditions, permit the sale of tobacco products to Indians on reserves in
Nova Scotia.

5 The Act and Regulations apply to the purchase and sale of all tobacco products in Nova Scotia. The
Province, as a matter of policy, has established a quota system for the amount of tax free tobacco products that
may be sold to Indians on reserves in Nova Scotia. The quota for each reserve is sold through licensed whole-
salers and retailers approved by resolution of the Band Council for each reserve. The appellants dispute whether
the quota system was devised with the consent of the Indians. There is no real dispute that it exists and how it
operates. The parties agree that it is essentially the same as the quota system in British Columbia. As the appel-
lant Francis failed to comply with the provisions of the Act and the quota system, his application for a whole-
saler's permit was rejected.

6 The appellant Francis filed the present application in the Supreme Court. He applied for an order in the
following form:

WHEREAS Paul Kenneth Francis is a registered Indian who intends to purchase tobacco products from oth-
er registered Indians on Indian reserves in Canada,

AND WHEREAS the tobacco products in question are manufactured, possessed and offered for sale on re-
serve in Canada in compliance with the Excise Tax Act (Canada), as it may be amended from time-to-time,

AND WHEREAS the tobacco products will be marked in large, readable print "For sale only to registered
Indians on reserves in Canada”,

IT IS DECLARED that, in these circumstances, Paul Kenneth Francis and all other registered Indians in
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Nova Scotia, and their servants, employees, and agents, have the right, as wholesale and/or retail vendors, to:
1. purchase the tobacco products on an Indian reserve anywhere in Canada,

2. transport those tobacco products to an Indian reserve or reserves in Nova Scotia, from reserve-
to-reserve within Nova Scotia, and from a reserve in Nova Scotia to a reserve elsewhere in Canada, and

3. store, possess, offer for sale, and sell on an Indian reserve in Nova Scotia those tobacco products to
other registered Indians,

all without being registered or designated as a wholesale or retail vendor, or paying or collecting provincial
tax, or otherwise complying with the provisions of the Revenue Act (Nova Scotia) and the Revenue Act Reg-
ulations and any other regulations under that Act, as they may be amended from time-to-time, or any admin-
istrative directions or quotas imposed by the Province of Nova Scotia,

PROVIDED that:

a) an Indian tobacco wholesale or retail vendor who offers for sale or sells to non-Indians any tobacco
products to which this declaration applies is subject to the provisions of the Revenue Act (Nova Scotia)
and the Revenue Act Regulations.

7 The application was heard by Mr. Justice Tidman. Mr. Justice Tidman dismissed the application. He held
that all of the issues raised on this application were dealt with by the Court of Appeal in R. v. Murdock (1996),
154 N.S.R. (2d) 1 (N.S. C.A.) and that he was bound by that decision.

8 The appellant has appealed from that decision. The notice of appeal contains nine grounds of appeal. The
appellants' factum states the issues as follows:

1. This case raises one central question: Can a Province, for the purpose of collecting tax from non-
exempt consumers, lawfully impair the federally-mandated status, capacity and right of Indians to be
free of taxation in respect of their personal property situated on Indian reserves, by setting limits, terms
and conditions under which tax-free trade may take place between Indians on their reserves?

2. Under the Revenue Act, SN.S. 1995-96, ¢. 17, as amended by S.N.S. 1976, c. 6, ss. 37, 38, and 39,
and the Revenue Act Regulations, N.S. Reg. 63/96, O.1.C. 96-230, ss. 77-79, extensive controls are
placed on the importation, sale and possession of tobacco in Nova Scotia. That legislation creates an ex-
clusive system of wholesale and retail vendors, and a series of prohibitions against acquiring and selling
tobacco outside that system. Anyone possessing tobacco in Nova Scotia must acquire it in conformity
with the Act, and a retail vendor must obtain its tobacco from a wholesale vendor holding a provincial
permit. With respect to tax-free tobacco for Indians on Indian reserves, the Province by administrative
direction authorizes a limited quantity (or, quota) of such tobacco to be sold by licensed wholesalers to
designated retailers on each reserve, and requires the Indian wholesale and retail vendors of such quota
tobacco to enter into agreements specifying additional terms and conditions [all of which is referred to
herein collectively as the "Indian tobacco quota system"]. Thus, the effect of what was said to Mr. Fran-
cis is that, unless he opted in and complied with the existing policy-based, administrative Indian to-
bacco quota system, he could not be a wholesale vendor in Nova Scotia and would not be able to whole-
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sale tax-free tobacco to other Indians acting as retailers in Nova Scotia. Is that legally correct?
3. To properly analyse this situation, several subordinate issues must be considered:

1. Is the Province's Indian tobacco quota system, by limiting and controlling intra-Indian trade
(meaning trade between Indians on Indian reserves) in a lawful product constitutionally invalid,
since it impairs the status and capacities of Indians and regulates Indians gua Indians, contrary to s.
91(24) of the Constitution Act, 18677

2. Does the Province's Indian tobacco quota system conflict with s, 87 of the Indian Act, in that it
(i) prohibits unlicensed intra-Indian, on-reserve trade,
(ii) limits quantities of tax-free tobacco and imposes other restrictions;
(iii) does not provide for a license directed to purely intra-Indian, on-reserve trade, and

(iv) requires licensees to post a bond and enter into a contractual agreement specifying further
terms with which the licensee must abide.

3. If the Province may operate an Indian tobacco quota system as in this case, must the Province's
Indian tobacco quota system be authorized by legislation?

4. In addition, to these three issues, a fourth issue is the evidentiary ruling. Was the "without preju-
dice" Tripartite MOU properly admitted into evidence?

9 Counsel for the appellants conceded that the issues are contained in the proposed order as set forth above,
which he filed with the application.

10 With respect to the admission of the evidence relating to the Tripartite Memorandum of Understanding it
appears to have no significant relation to the issues raised on the appeal except that the affidavit refers to the op-
eration of the quota system which in my view is relevant to the grounds raised on the application.

11 The respondent raised the issue as to whether this is an appropriate case in which to grant declaratory re-
lief because there is no factual foundation on which to answer the issues raised. While there is considerable mer-

it in that argument, I do not think it is necessary to deal with it as I agree with the conclusions reached by the tri-
al judge.

12 The main thrust of the appellants' argument is that the Revenue Act and Regulations do not apply to the
purchase and sale of tobacco products by Indians for resale to Indians on Indian reserves. Counsel submitted that
s. 87 of the Indian Act protects the property of Indians on reserves from taxation and accordingly Indians can
trade in tobacco products from reserve to reserve and sell those products on reserves to Indians for their own
consumption and use without complying with the Revenue Act. Counsel distinguished the case of R. v. Johnson
(1993), 120 N.S.R. (2d) 414 (N.S. C.A)) and the subsequent cases on the basis that Johnson was engaged in the
commercial sale of tobacco to non-Indians. Counsel also argued that the provisions of the Revenue Act and Reg-
ulations were unconstitutional as they conflict with the rights of Indians under s. 87 of the Indian Act as they im-
pair those rights. This refers particularly to the tobacco quota system. The following is from the appellants' brief:
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In sum, the vital distinction between the case at bar and all other s. 87 cases, including those from this Hon-
ourable Court, is the absence of non-Indian retailers and consumers.
I3 The appellants also contend that the quota system is not authorized by the Ac and Regulations.
14 The respondent contends that the Revenue Act and Regulations are valid Provincial legislation under s,
92 § 2 of the Constitution Act. The respondent in particular maintains that the substantive issues involved in this
appeal have been addressed by this Court in R. v. Johnson and R. v. Murdock.
15 Sections 87 and 88 of the Indian Act provide as follows:

87(1) Notwithstanding any other Act of Parliament or any Act of the legislature of a province, but subject to
s. 83, the following property is exempt from taxation, namely,

(a) the interest of an Indian or a band in reserve lands or surrendered lands; and

(b) the personal property of an Indian or a band situated on a reserve.

(2) No Indian or band is subject to taxation in respect of the ownership. occupation, possession or use of any
property mentioned in paragraph (1)(a) or (b) or is otherwise subject to taxation in respect of any such prop-
erty.

(3) No succession duty, inheritance tax or estate duty is payable on the death of any Indian in respect of any
property mentioned in paragraphs 1(a) or (b) or the succession thereto if the property passes to an Indian,
nor shall any such property be taken into account in determining the duty payable under the Dominion Suc-
cession Duty Act, ¢. 89 of the Revised Statutes of Canada, 1952, or the tax payable under the Estate Tax
Act, ¢. E-9 of the Revised Statutes of Canada, 1970, on or in respect of other property passing to an Indian,
R.5,c. 1-6,s. 87; 1980-81-82-83, c. 47, 5. 25.

88. Subject to the terms of any treaty and any other Act of Parliament, all laws of general application from
time to time in force in any province are applicable to and in respect of Indians in the province, except to
the extent that those laws are inconsistent with this Act or any order, rule, regulation or bylaw made there-

under, and except to the extent that those laws make provision for any matter for which provision is made
by or under this Act.

(Emphasis added)

16 Section 34(1) of the Revenue Act provides that every consumer of tobacco products shall pay a tax at the
rates prescribed by that Section.

17 Sections 35, 37, 38, 39 and 40 provide as follows:
35 Every person who
(a) brings tobacco into the Province:
(b) receives delivery in the Province of tobacco acquired by that person for value

(i) for that person's own consumption in the Province, or for the consumption in the Province of
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other persons at that person's expense, or

(ii) on behalf of, or as agent for, a principal who desires to acquire the tobacco for consumption in
the Province by such principal or other persons at the principal's expense,

shall immediately
(¢) report the matter in writing to the Commissioner;

(d) supply to the Commissioner the invoice and all other pertinent information as required by the Com-
missioner in respect of the consumption of the tobacco; and

(e) pay to Her Majesty the same tax in respect of the consumption of the tobacco as would have been
payable if the tobacco had been purchased at a retail sale in the Province.

37 No person shall sell or agree to sell tobacco to a consumer at a retail sale, by any means, including vend-
ing machines, unless the person has been granted, upon application in the manner required by the Commis-
sioner, a retail vendor's permit and such permit is in force at the time of the sale.

38 The Commissioner may issue a wholesale vendor's permit upon application to the Commissioner by a
person in the manner and form required by the Commissioner.

39(1) No person shall be in the possession of tobacco
(a) on which tax has not been paid;
(b) not bearing a prescribed mark; or

(c) not purchased from a retail vendor who holds a valid retail vendor's permit, where the person in pos-
session is a consumer.

(2) No retail vendor shall be in possession of tobacco other than tobacco purchased by the retail vendor
from a wholesale vendor who, at the time of purchase, held a wholesale vendor's permit that was issued pur-
suant to this Part and that, at the time of purchase, was in force.

(3) No person shall distribute, sell, barter or offer for sale or as a gift tobacco except as permitted by this
Part of the regulations.

40 No person shall transport tobacco unless, at the time the tobacco is being transported, that person is in
possession of a bill of lading, waybill or other document showing the origin and destination of the tobacco.

18 Sections 76(1)(d) and 76(13)(a) of the Regulations provide:

76(1) In this Section,

.....

(d) "designated retail vendor" means a retail vendor designated by the Commissioner who sells tobacco
in the Province to a consumer at a retail sale on a reserve, as defined in the Indian Act, being Chapter
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I-5 of the Revised Statutes of Canada, 1985;

76(13) The Commissioner may, provided the application is not a person described in clauses (8)(a) or (b),
issue a permit to purchase and sell unmarked tobacco to an applicant if the applicant requires unmarked to-
bacco

(a) for sale in the Province to designated retail vendors situated on a reserve, as defined in the Indian
Act, being Chapter 1-5 of the Revised Statutes of Canada, 1985; :

19 The Revenue Act is a revised consolidation of several statutes including the former Tobacco Tax Act,
R.S.N.S. 1989, c. 470. The above provisions are identical to those referred to in R. v. Murdock, infra.

20 In R. v. Johnson (1993), 120 N.S.R. (2d) 414 (N.S. C.A.) there were three main issues on the appeal. Is-
sue 2 was whether s. 87 of the /ndian Act exempted the appellant from the application of s. 25(2) of the Tobacco
Tax Act (now s. 39(2) of the Revenue Act). In the Johnson (S.G.) case, 1 reviewed the authorities relating to the
importation and taxation of property on reserves under s. 87 of the Indian Aect. This Court followed the decision
of the British Columbia Court of Appeal in Tseshaht Indian Band v. British Columbia (1992), 15 B.C.AC. 1, 27
W.A.C. 1,94 D.LR. (4th) 97 (B.C. C.A.). I concluded by stating:

Section 87 of the Indian Act exempts the personal property of an Indian on a reserve from taxation. The ex-
emption extends to ownership, occupation, possession or use of personal property on a reserve. The cases
make it clear that the exemption applies to personal property on a reserve and the sale of personal property
to an Indian on a reserve. The Tobacco Tax Act can only apply to Indians on reserves to the extent that it
does not conflict with the provisions of the Indian Act or any treaty. The general provisions of the Tobacco
Tax Act which do not conflict with s. 87 apply to reserves and Indians. I agree with the reasoning in the
Tseshaht Indian Band case and of Krever, J., in Re Hill. Section 87 does not exempt Indians from prepay-
ing the tax to wholesalers on purchases made off the reserve as contended by the intervenor. While s.
25(1)(a) of the Act may not apply to the possession of tobacco on a reserve, s. 25(2) is a provision of gener-
al application designed for the effective collection of the tax and applies to retail vendors on reserves. It fol-
lows therefore that the conviction on the second count is valid,

21 In R v. Murdock (1996), 154 N.S.R. (2d) I, 452 APR. | (N.S. C.A.) Hallett, J.A,, in delivering the
judgment of this Court, stated at p. 12:

Ground 1 of that Notice of Appeal states:

| THAT the learned trial judge erred in finding that the Tobacco Tax Act, R.S.N.S. 1989, ¢. 470 and
Regulations made pursuant thereto, O.1.C, 90-38, N.S., was constitutional and validly enacted provin-
cial legislation applicable to Indians and property of Indians on reserves and in particular the learned
trial judge erred in finding;

(a) That the Tobacco Tax Act and the Regulations made under the Act are intra vires the legis-
lature of the Province of Nova Scotia on the grounds that the Act and Regulations are not in pith
and substance and in legal and practical effect legislation in relation to Federal Indian matters fall-

ing with the exclusive legislative jurisdiction of the Parliament of Canada under s. 91(24) of the
Constitution Act, 1867,
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(b) That the Tobacco Tax Act and the Regulations do not impose limitations on tobacco and do
not affect a significant element of traditional Indian ways, and that the Act is inapplicable to Indi-
ans as it is a law of general application pursuant to s. 88 of the Indian Act, R.S.C. 1985, c. 1-5.

(¢) That the Mi'Kmaq are unrestricted in their ability to gather wild tobacco or grow their own to-
bacco for spiritual, ceremonial, and cultural practices. .

(d) That the Tobacco Tax Act with its Regulations and any administrative directives issued pursu-
ant to it, nor any sections of it, is a provincial law that does not single out Indians for specific treat-
ment and cannot be classified as a law in relation to Indians, thereby not usurping federal jurisdic-
tion, and has full force and effect over Indians with status under the Indian Act.

(e) That there are in existence agreements between Mi'Kmaq Band Councils in Nova Scotia and the
Government of Nova Scotia restricting the quantity of tax exempt tobacco available on Indian re-
serves, when no evidence was adduced in the trial that any such agreement had ever been reached
and the finding was contrary to Crown submissions to the court.

Counsel for the intervenor, in his factum, states under the heading "Points in Issue":

The charge alleges as essential ingredients two facts that are said to be germane on the basis that the
Tobacco Tax Act (Nova Scotia) applies in the circumstances of this case to the Indian appellants. John-
son and Murdock (collectively, the 'appellants) are said to be required to: 1) hold wholesale vendor's
permits; and 2) pay tobacco tax as and when they bring tobacco into Nova Scotia. The first requirement
is allegedly imposed by s. 14(1)(a) and the second by s. 6(c) of the Tobacco Tax Act (Nova Scotia).

The Intervenor submits that these two requirements do not apply in the circumstances because the to-
bacco in question was sold from one registered Indian to another and transported from one Indian re-
serve to another for resale on-reserve there. While the Intervenor submits that three constitutional bases
support this proposition, it does not in light of Justice Bateman's decision on the Intervenor's Motion for
Leave to Intervene propose to argue in its Factum the issues of indirect taxation and extraprovincial
trade. Therefore, the sole basis argued herein is the tax exemption created by s. 87 of the Indian Act
(Canada). The issue may be stated as follows:

Are ss. 6(c) and/or 14(1)(a) of the Tobacco Tax Act, R.S.N.S. 1989, ¢. 470, which on their face re-
quire that registered Indians who for resale bring tobacco into Nova Scotia from outside the
Province hold a wholesale vendor's permit [s. 14(1)(a)] and pay tobacco tax in respect of such to-
bacco as and when brought into Nova Scotia [s. 6(c)], constitutionally inapplicable in respect of the
appellants as being inconsistent with s. 87 of the Indian Aect, R.S.C. 1985, ¢. 1-5 when regard is
had to all or some of the following facts:

a) the tobacco is Indian property bought by a registered Indian on an Indian reserve outside
Nova Scotia from another registered Indian,

b) the tobacco is Indian property brought or intended to be brought to an Indian reserve in
Nova Scotia, and/or

c) the tobacco is Indian property sold or intended to be sold on an Indian reserve by a re-
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gistered Indian?

22 With reference to the first two issues he referred to the decision in R. v. Johnson (supra) and stated at p. 42:

In my opinion the following issues expressly or impliedly were resolved by this court by the decision in
(1993) R. v. Johnson: (i) Section 25(2) of the Tobacco Tax Act is valid provincial legislation; (ii) s.
87(1)(b) of the Indian Act does not exempt an Indian retail vendor from prepaying the tax to wholesalers
on purchases of tobacco made off reserve as required by s. 25(2) of the Act; (iii) s. 25(2) is a provision of
general application designed for the effective collection of tax and applies to "retail vendors on reserves",
(iv) that the Tobacco Tax Act imposes a direct tax; (v) that the quota system in force in this Province is a
means by which the Province as a matter of policy delivers the tax exemption Indian consumers claim that
they are entitled to pursuant to the obligations created under s. 87 of the Indian Act; (vi) by adopting the
reasoning of the courts in Hill v. Ontario and in the Tseshaht Indian Band v. British Columbia this court
rejected the reasoning in Bomberry and Hill v. Ontario that the quota system was ultra vires the Ontario
government as it was not authorized by the Ontario Act; (vii) despite the fact that there is nothing in the
British Columbia or Nova Scotia Tobacco Tax Act that expressly authorize the creation of a quota system
by regulation, the creation of such a system is a valid exercise of the power to make Regulations conferred
on the Governor-in-Council by s. 44 of the Act; and (viii) there is nothing in s. 4 of the 1752 Treaty which
exempts Indians from complying with the general provisions of the Tobacco Tax Act regarding the collec-
tion and payment of tobacco tax ((1993) R. v. Johnson at para. 35).

Do ss. 6 and 14(1)(a) of the Tobacco Tax Act offend the s. 87(1)(b) tax exempt status of Indians with re-
spect to property on a reserve?

A "vendor" is defined in the Tobacco Tax Act as:
'vendor' means a retail vendor or a wholesale vendor

A "wholesale vendor" means:

2 (m) 'wholesale vendor' means a person who sells tobacco in the Province for the purpose of resale and
who purchases not less than ninety per cent of the person's tobacco products for resale from Canadian
tobacco manufacturers.

A "retai] vendor" means;
2 (h) 'retail vendor' means a person who sells tobacco in the Province to a consumer at a retail sale;

Section 6 of the Tobacco Tax Act provides that every person who brings tobacco into the Province or who
received delivery in the Province of tobacco acquired by that person for value for that person's own con-
sumption shall immediately report the matter in writing to the Commissioner, supply the Commissioner
with invoices and other pertinent information respecting the consumption of the tobacco and pay to the
Province the same tax in respect of the consumption of the tobacco as would have been payable if the to-
bacco had been purchased at a retail sale.

Section 14(1)(a) provides that no person shall import or bring tobacco into the Province unless that person
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holds a wholesale vendor's permit that is issued pursuant to the Act.

Sections 6 and 14(1)(a) are clearly designed to create a system whereby tobacco cannot be brought into the
Province without the person paying the sales tax levied as if it were a purchase at a retail sale (s. 6) or the
person bringing the tobacco into the Province is a person that holds a wholesale vendor's permit (s. 14). The
Tobacco Tax Act was amended subsequent to the decision of Burchell, J., in Union of Nova Scotia Indians
et al. v. Nova Scotia (Attorney General) (supra) The amended scheme was found by Justice Jones to have
the effect of bringing the Nova Scotia tobacco tax collection system in line with similar legislation in
Ontario and British Columbia,

With respect to the validity of the Tobacco Tax Act and the quota system in place in Nova Scotia, Jones,

LA, in (1993) R. v. Johnson (supra) at paragraph 32 (previously quoted) approved the reasoning of the
British Columbia Court of Appeal in Tseshaht (supra).

23 He continued at p. 44:

The Parliament of Canada has exercised its legislative power to enact laws with respect to Indians and Indi-
an bands by the enactment of the Indian Act. By s. 88 of that Act Parliament has stated that provincial laws
of general application apply to Indians except to the extent that these laws are: (i) inconsistent with the In-
dian Act or (ii) make provision for any matter for which provision is made by or under the Indian Act.

In my opinion, this court, having decided that s. 25(2) of the Tobacco Tax Act is valid provincial legisla-
tion for the effective collection of tobacco tax and applies to Indian retail vendors on reserve, it follows that
ss. 6 and 14(1)(a) of the Act are similarly valid as these sections are simply part of the necessary tax collec-
tion regime established by the Tobacco Tax Act. Sections 6 and 14(1)(a) are provisions of general applica-
tion like s. 25(2) designed for the effective collection of tax and apply to retail vendors on reserves. Sections
6 and 14(1)(a) of the Tobacco Tax Act, like s. 25(2) of the Act, enable the Province to exercise control over
the importation of tobacco into the Province as the necessary incidence of an effective collection system.

I do not agree with the argument made by counsel for the intervenor that the burdens imposed on Indians by
the Tobacco Tax Act respecting quotas, etc. are significant in that they restrict the source from which cigar-
ettes may be obtained and the quantity that may be obtained tax free. Counsel asserts that the Act and Regu-
lations "restrict competition for Indian retailers and for Indian consumers" and, therefore, interfere with the
freedom of Indian retailers to obtain and offer for a sale on reserve tax free personal property and as a result
erode the benefit conferred on Indians by s. 87 of the Indian Act. He argues that accordingly the burdens
are inconsistent with the s. 87 rights of the Indians and inapplicable to the appellants. This argument is
based on a decision of the New York Court of Appeal in Milhelm Attea & Brothers Inc. v. Department of
Taxation and Finance of New York (1993), 599 N.Y. Supp.2d 510 (N.Y.C.A.).

In my opinion the quota system in Nova Scotia does not impose restrictions on a retail vendor of tobacco
products beyond those necessary to ensure as a matter of policy that the volume of tax exempt products on a
reserve do not exceed the reasonable requirements of the Indians on reserves. In my opinion the Regula-
tions which allow for the designation of a retail vendor to deal with quota tobacco on a reserve is simply
part of the necessary administrative machinery to effectively control and collect tax on tobacco products in
the Province of Nova Scotia. Under the present collection regime there is no erosion of the Indian con-
sumers' alleged right to purchase tax free tobacco. The Indian consumers on the reserve have the benefit of
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the quota system which, by implication, was found by Jones, J.A., in (1993), R. v. Johnson, accommodates
the Indians' claim to have tobacco situate on a reserve exempt from taxation.

24 He went on to consider the most recent decision of the New Brunswick Court of Appeal in Union of New
Brunswick Indians v. New Brunswick (Minister of Finance) (1996), 178 N.B.R. (2d) 1, 454 APR. 1 (N.B.
C.A.). In that case the majority held that the Social Services and Education Tax Act of New Brunswick does not
apply to the acquisition of chattels destined for use or for consumption on a reserve by an Indian by virtue of the
exemption provided in s. 87(1)(b) of the Indian Act. This Court expressly adopted the reasoning of the minority
decision of Chief Justice Hoyt.

25 The Supreme Court of Canada on appeal in that case, Union of New Brunswick Indians v. New Brun-
swick (Minister of Finance) (unreported File No: 25427, dated 1998: June 18) [Reported (1998), 227 N.R. 92
(S.C.C.)] has held that s. 87 of the Indian Act does not apply to exempt Indians from paying sales tax on off re-
serve purchases. That ruling is not inconsistent with the decisions in this Court in the Johnson cases. See also R.
v. Johnson (1996), 156 N.S.R. (2d) 71 (N.S. C.A.).

26 1 have referred to the decisions in R. v. Johnson and R. v. Murdock at length to show that essentially the
same issues were raised in those cases which are being put forward in this case with some slight variations. In
the Johnson cases, the appellants were importing tobacco products from reserves outside the Province for sale to
Indians and non-Indians on reserves. The appellants in those cases argued that the provisions of the Tobacco Tax
Act did not apply to Indians and lands reserved for Indians and that s. 87 of the Indian Act exempted sales to In-
dians on reserves. As pointed out in R. v. Johnson and R. v. Murdock the situation was out of control. The cur-
rent provisions were enacted to control the illicit sale of tobacco products in the Province and to protect the rev-
enue. The Court held that the provisions were constitutionally valid as being of general application and did not
offend s. 87 of the Indian Act. They applied to all with respect to the importation and sale of tobacco products. It
is immaterial that the product is imported from a reserve outside the province by Indians for sale solely to Indi-
ans on reserves in Nova Scotia. Those cases did not turn solely on the fact that sales were also being made to
non-Indians. No authorities have been cited for the proposition that Indians are free to trade between reserves
exempt from restrictions imposed by provincial laws of general application. With respect, the decisions of the
Supreme Court of Canada in Francis v. R., [1956] S.C.R. 618 (8.C.C.) and Mitchell v. Sandy Bay Indian Band,
[1990] 2 S.C.R. 85 (S.C.C.) do not support the claim that Indians have the right to purchase and transport to-
bacco products from reserve to reserve for the purpose of resale.

27 With respect, I see no error on the part of the trial judge and T would dismiss the appeal without costs.
Bateman J.A. (Concurring by separate reasons); Roscoe J.A., (concurring):

28 I agree with the result reached by my colleague Jones, J.A. I share his concerns regarding the propriety
of declaratory relief in these circumstances. 1 agree, as well, that the appeal of the trial judge's evidentiary ruling
should be dismissed. I wish to more specifically address some points raised by the appellant.

29 The relevant facts are set out in the reasons of Jones, J.A. Summarizing, the appellant, Paul Kenneth
Francis, a registered Mi'Kmag, sought a declaration in the Supreme Court to the effect that all registered Indians
in Nova Scotia have the right as wholesale vendors and/or retail vendors to purchase tobacco products on an In-
dian reserve anywhere in Canada, transport those products to an Indian reserve in Nova Scotia and sell those
products to other registered Indians, without being registered or designated as a wholesale vendor or retailer or
paying or collecting provincial sales tax or otherwise complying with the provisions of the Revenue Act, S.N.S,
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1995-96, c. [17], as amended.

30 The Revenue Act and Regulations require that anyone who brings tobacco into the Province, or holds out
tobacco for resale, possess a wholesale vendor's permit. Wholesalers may not sell tobacco to anyone but a retail
vendor holding a certificate issued under the Acr. Retail vendors may only possess tobacco purchased from a
wholesale vendor holding the required permit. Only a person holding a retail vendor's permit may sell tobacco to
a consumer. A "consumer" is, in general terms, the end user of the tobacco. Under the Regulations, the whole-
saler is deemed to be an agent of the Minister and, as such, is responsible for collecting the tax on the tobacco
product and remitting it to the Province. This tax burden is passed along by the wholesaler to the retail vendor
and, in turn, to the consumer.

31 The Revenue Act revised and consolidated several Acts including the former Tobacco Tax Act, R.S.N.S.
1989 ¢.470. Under the predecessor Tobacco Tax Act the Province established a quota system which permitted
the sale of a certain amount of tax-free tobacco products to Indians on reserves in Nova Scotia. This quota sys-
tem is intended to satisfy the provisions of the Indian Act, R.S.C. 1985, c. 1- 5 which provides in relevant part:

87 (1) Notwithstanding any other Act of Parliament or any Act of the legislature of a province, but subject
to section 83, the following property is exempt from taxation, namely.

(a) the interest of an Indian or a band in reserve lands or surrendered lands; and (b) the personal prop-
erty of an Indian or a band situated on a reserve,
(2) No Indian or band is subject to taxation in respect of the ownership, occupation, possession or use of any
property mentioned in paragraph (a) or (b) or is otherwise subject to taxation in respect of any such prop- erty.

88. Subject to the terms of any treaty and any other Act of Parliament of Canada, all laws of general applic-
ation from time to time in force in any province are applicable to and in respect of Indians in the province,
except to the extent that those laws are inconsistent with this Act or any order, rule, regulation or by-law

made thereunder, and except to the extent that those laws make provision for any matter for which provision
is made by or under this Act.

(Emphasis added)

32 Pursuant to the quota system, a specified amount of tax-free tobacco may be sold by wholesalers to des-
ignated Indian retailers who may sell to Indian consumers, free from the requirement that the wholesaler collect
the tax. A wholesaler may only receive a share of this quota (tax-free) tobacco for sale to a retailer on a reserve
if that wholesaler obtains a Band Council Resolution designating him/her to be a wholesaler for that reserve and
specifying the portion of the quota allotment which he/she may sell to the retailer.

33 This quota system is discussed in greater detail in two decisions of this Court which are particularly rel-
evant here: R. v. Johnson (1993), 120 N.S.R. (2d) 414 (N.S. C.A.) [referred to hereafter as Johnson, supra) and
R. v. Murdock (1996), 154 N.S.R. (2d) 1 (N.S. C.A)) [referred to hereafter Murdock, supral.

34 1t is Mr. Francis' position that 5.87 of the Indian Act entitles him to purchase tobacco products on the In-
dian reserve at Pointe-Bleue, Quebec, transport those products to a reserve in Nova Scotia and resell the product
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as a wholesaler to Indian retailers, free from the constraints of the Revenue Act. Pursuant to the Revenue Act he
must acquire a wholesale vendor's permit, and, as a wholesaler, pay the equivalent of the tax on the product
which he may then collect from the retailer to whom he sells the tobacco. Mr, Francis argues that because the
product will ultimately be sold to Indian consumers on a reserve, the tax burden cannot be passed along. In the
result, he submits, he is effectively required to pay tax on his personal property (the tobacco product) situate on
a reserve, contrary to 5.87 of the Indian Act. In the context of this argument, the appellant frames several issues
which are set out in the reasons of Jones, J.A.

35 The respondent says that this Court in Johnson, supra and Murdock, supra has settled the issues raised
by the appellant. In Joknson, the Indian retail vendor was convicted of possession of tobacco not purchased from
a wholesale vendor holding a wholesale vendor's permit, contrary to 5.25(2) of the Tobacco Tax Act. He paid no
taxes on the tobacco product. He unsuccessfully appealed his conviction, In Murdock, both Murdock and John-
son were status Indians living on reserves in Ontario and Nova Scotia, respectively. Murdock sold and delivered
tobacco products to Johnson who sold them out of his retail stores on the Nova Scotia reserve. Neither of them
held a wholesale nor a retail vendor permit. Tax was not paid on the tobacco. Both failed on appeal to reverse
their convictions for conspiracy to defraud the Nova Scotia government of revenue payable under the Tobacco
Tax Act. Hallett, J.A., writing for the Court in Murdock, said at p.42:

In my opinion the following issues expressly or impliedly were resolved by this Court by the decision in
(1993) R v. Johnson:

(i) Section 25(2) of the Tobacco Tax Act is valid provincial legislation;

(ii) 5. 87(1)b) of the Indian Act does not exempt an Indian retail vendor from prepaying the tax to
wholesalers on purchases of tobacco made off reserve as required by s. 25(2) of the Acr,

(iii) s. 25(2) is a provision of general application designed for the effective collection of tax and applies
to "retail vendors on reserves";

(iv) that the Tobacco Tax Act imposes a direct tax;

(v) that the quota system in force in this Province is a means by which the Province as a matter of
policy delivers the tax exemption Indian consumers claim that they are entitled to pursuant to the oblig-
ations created under s, 87 of the Indian Act,

(vi) by adopting the reasoning of the courts in Hill v. Ontario and in the Tseshaht Indian Band v. British
Columbia this court rejected the reasoning in Bomberry and Hill v. Ontario that the quota system was
ultra vires the Ontario government as it was not authorized by the Ontario Act,

(vii) despite the fact that there is nothing in the British Columbia or Nova Scotia Tobacco Tax Act that
expressly authorizes the creation of a quota system by regulation, the creation of such a system is a val-
id exercise of the power to make Regulations conferred on the Governor-in-Council by s. 44 of the Ac, and

(viii) there is nothing in 5. 4 of the 1752 Treaty which exempts Indians from complying with the general

provisions of the Tobacco Tax Act regarding the collection and payment of tobacco tax ((1993) R, v
Johnson at para. 35).
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36 Section 25(2) of the Tobacco Tax Act, referred to by Hallett, J.A. is now 5.39(2) of the Revenue Act and

39 (2) No retail vendor shall be in possession of tobacco other than tobacco purchased by the retail vendor
from a wholesale vendor who, at the time of the purchase, held a wholesale vendor's permit that was issued
pursuant to this Part and that, at the time of the purchase, was in force.

37 While not conceding the correctness of this Court's prior rulings on the above issues, the appellant agrees
that there is no factual distinction between this case and those previously decided on issues (i), (iii), (iv), (vi),
(vii) and (viii) identified by Hallett, J.A. in Murdock.

38 In relation to issue (ii), the appellant maintains that this finding is not binding in that we are here dealing
with "on reserve" purchases of tobacco products, not "off reserve" purchases. With respect to issue (v), he sub-
mits that Hallett, J.A., in reaching this conclusion, relied upon the law as stated in R v. Nikal (1996), 105
C.C.C. (3d) 481 (S.C.C.), which law has since been refined and developed.

39 In expressing approval of the quota system, Hallett, J.A., in Murdeck, at p. 44, made further specific findings:

(i) ss. 6 and 14(1)(a) of the Tobacco Tax Act are valid as a part of the necessary tax collection regime
established by the Tobacco Tax Act which enables the Province to exercise control over the importation
of tobacco into the Province as the necessary incidence of an effective collection system.

(i) the burdens imposed on Indians by the Tobacco Tax Act respecting quotas insofar as they restrict
the source from which tobacco products may be obtained and the amount of available tax free product
and restrict competition for Indian retailers and consumers are not significant.

(iii) the quota system in Nova Scotia does not impose restrictions on a retail vendor of tobacco products
beyond those necessary to ensure as a matter of policy that the volume of tax exempt products on a re-
serve do not exceed the reasonable requirements of the Indians on reserves. The regulations which al-
low for the designation of a retail vendor to deal with quota tobacco on a reserve is simply part of the
necessary administrative machinery to effectively control and collect tax on tobacco

(iv) Under the present collection regime there is no erosion of the Indian consumers' alleged right to
purchase tax free tobacco.

40 Sections 6 and [4(]) of the Tobacco Tax Act referred to above are now incorporated into the scheme of
the Revenue Act. Their effect is to require that: (i) persons who bring tobacco into the Province for personal con-
sumption (or for the consumption of others at the importer's expense) pay tax on the tobacco and, (ii) no one
shall import into the Province tobacco for resale unless that person holds a wholesale vendor's permit.

41 The appellant submits that the Act and Regulations restrict competition for Indian retailers and for Indian
consumers and, therefore, interfere with the freedom of Indian retailers to obtain and offer for sale on a reserve
tax free personal property thereby eroding the benefit conferred on Indians by s. 87 of the Indian Act. This same
argument was presented to Hallett, J.A. in Murdock and rejected by him. I agree with his finding in that regard.
In my view the appellant, in making this submission, attributes too broad a purpose to s.87. In Williams v. R.,
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[1992] 1 S.C.R. 877 (S.C.C.), Gonthier, J., writing for the Court, confirmed the comments of LaForest, J. in
Mitchell v. Sandy Bay Indian Band, [1990] 2 S.C.R. 85 (S.C.C.), to the effect that the purpose of 5.87 of the Ader
"was to preserve the entitlements of Indians to their reserve lands and to ensure that the use of their property on
their reserve lands was not eroded by the ability of governments to tax and creditors to seize" (at p.885, Williams
). This view was recently confirmed by the majority of the Supreme Court of Canada in Union of New Brun-
swick Indians v. New Brunswick (Minister of Finance) (1998), 227 N.R. 92 (S.C.C.).

42 The appellant further submits that this case is materially different from the previously decided cases in
that it deals only with "Indian to Indian" sales on a reserve. In both Johnson, supra and Murdock, supra, Mr.
Johnson was selling tobacco to natives and non-natives at his retail outlets.

43 In support of his position that the fact that the tobacco products here are purchased on a reserve, for re-
sale on a reserve, is an important distinction, the appellant points to the obiter comment of Hallett, J.A. in M-
dock, supra at p.46:

... It may be that, if the consumer is an Indian on the reserve and the sale takes place on the reserve, the In-
dian purchase is exempt, by reason of s. 87(/)(b) of the Indian Act, from payment of the tobacco tax levied
under Nova Scotia's Tobacco Tax Act even if purchased from a retailer who has not been designated by the
Commissioner to sell on a reserve... I hasten to add that this obiter comment does not mean that an Indian
retail vendor of tobacco products on a reserve can ignore the provisions of the Tobacco Tax Act and Regula-
Lions.

(Emphasis added)

44 In Hill v. Ontario (Minister of Revenue) (1985), 18 D.L.R. (4th) 537 (Ont. H.C.), Krever, J., as he then
was, made a similar comment (at p.546). In both cases there was evidence that the tobacco was sold not just to
natives but to non-natives as well.

45 In my view the above observation of Hallett, J.A. does not alter the fact that the wholesaler and retailer
are subject to the requirements of the Revenue Act, even though the "purchase” by the consumer may be exempt
of tax. Justice Hallett, in his comment, is speaking about the tax relief that may be available to the Indian con-
sumer and is not addressing the obligation of the wholesaler and retailer to comply with the Act. Indeed, he spe-
cifically qualifies his remark by stating that an Indian retail vendor on a reserve cannot ignore the provisions of
the Aet. Additionally, his comment is clearly obiter and made without a factual context. The case before us suf-
fers from that same defect. Notwithstanding the stated intentions of the appellant to sell the tobacco only to Indi-
an retailers who will sell only to Indian consumers, he cannot know whether the retail vendor will ultimately sell
the tobacco product to a native or a non-native. Retail vendors on reserves are not restricted with respect to
whom they sell their products. The tax exemption to the consumer is only available if the final purchasers are In-
dians on a reserve. On the proven facts before us we are concerned only with a wholesaler who intends to sell
tobacco products to a retailer for resale. The liability for tax, if any, will not be known until the products are
resold. In response to a similar argument concerning Indian retailers Hallett, J.A. wrote in Murdock at p 59;

The Indian consumer purchasing tobacco on a reserve is tax exempt under 5. 87(7)(b) of the Indian Act. 1f
the purchase is made from an Indian retailer that has not been designated to handle quota tobacco products
the burden of the tax is left on the Indian retailer. Counsel for the appellant Murdock argues that a collection
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scheme which demands that tax be paid regardless of the fact that it cannot be legally passed on as a tax to
the person intended to bear it, is, when so applied, indirect taxation. Counsel for the appellant submits that
the Tobacco Tax Act should be read down so as not to apply to Indian retailers selling tobacco products on a
reserve. Counsel submits that the approach of the Supreme Court of Canada in Manitoba v. Air Canada and
Canada (Attorney General) et al., [1980] 2 S.C.R. 303, 32 N.R. 244, 4 Man.R. (2d) 278 in which the court
read down a provincial tax Act so as to exempt aircraft flying over the province from the tax should be ap-
plied to the interpretation of the Tobacco Tax Act of this Province with respect to the payment of tax on to-
bacco products on the reserve. This court is being asked to find that the legislation should be held inapplic-
able to an Indian retailer acquiring and possessing on a reserve tobacco for sale to "tax exempt Indian con-
sumers."

In my opinion, an Indian retail vendor acquiring and possessing on a reserve tobacco for sale to tax exempt
Indian consumers might warrant a reading down of the Tobacco Tax Act but that is not the factual situation
that arises on this appeal. The evidence shows Mr. Johnson sells to nonnatives.

Although the regime created by the Tobacco Tax Act applies to both Indians and non Indians in that it re-
quired Johnson when he imported tobacco into the Province to comply with the requirement of the Act and
pay the tax which he could not recoup from an Indian who purchases tobacco from him on the reserve, it
does not mean that the tax has changed in nature from a direct tax to an indirect tax. It simply means that
due to the exemption from tax granted Indians with respect to their personal property situate on the reserve,
the Indian retail tobacco vendor who is not designated by the Commissioner and therefore cannot obtain
quota tobacco, cannot recover the prepaid tax. That is not a reason to declare the Act invalid or inoperative
with respect to Johnson (or other Indian retailers who sell to nonnatives) or to read down the Act so as to ex-

do otherwise would frustrate the objective of the Act of providing an effective method of tobacco tax collec-
tion merely for the purpose of allowing Johnson to disregard the law which has been developed and enacted
to recognize the claim of Indian consumers (by the adoption of the quota system) to tax exempt purchases of
tobacco pursuant to their right created under s. 87(7)(b) of the Indian Act. Johnson is not a consumer of the
tobacco products; he sells in his stores to anyone and, therefore, with respect to such sales does not have the

benefit of the 5. §7(7)(b) exemption. I would dismiss this ground of appeal.

(Emphasis added)

46 While it was established in Murdock, supra, that Johnson was selling tobacco to non-natives, the com-
ments of Hallett, J.A. are equally applicable here. It has not been "unequivocally proven" that the tobacco im-
ported by the appellant would be sold only to Indian consumers on a reserve.

47 If the appellant wishes to deal in tax free tobacco he must comply with the quota system which, as Hal-
lett, J.A. found in Murdock, is not an onerous requirement. In Murdock the transactions under scrutiny involved
wholesale sales by Indian wholesalers to Indian retailers. Here, the appellant proposes to be a wholesale reseller
to Indian retailers. He is subject to the Act. The quota system was developed specifically to ensure that Indians
on a reserve who are free from taxation have access to a sufficient amount of tax-free tobacco. It has been found
to adequately and validly achieve that purpose.

48 The appellants further submit that the quota system infringes the rights of all Indians to be free, not just
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from tax on personal property, but free from "tax-related burdens" including any restriction on importation,
transportation, possession and sale. The appellant says that "a scheme of taxation is a system of restrictions and
controls imposed to make the system of tax collection work, as well as the actual payment of tax". To give ef-
fect to the intent of 5.87, he submits, Indians must be free from the mechanism of taxation, not just the tax itself,
With respect, I disagree. The intent of 5.87 is not so far-reaching as is evident from the comments in Mitchell,
supra, where LaForest, J. wrote at p. 133;

...one must guard against ascribing an overly broad purpose to s5.87 and 89. These provisions are not inten-
ded to confer privileges on Indians in respect of any property they may acquire and possess, wherever situ-
ated. Rather, their purpose is simply to insulate the property interests of Indians in their reserve lands from
the intrusion and interference of the larger society so as to ensure that Indians are not dispossessed of their
entitlements,

49 Hallett, J.A., in Murdock, determined that the quota scheme imposed only "an insignificant encroach-
ment on the right of an Indian on a reserve to acquire tax exempt tobacco from an Indian retailer of choice" (at
p-44). In response to the submission of the appellants that the quota system, insofar as it requires submission to
the government licensing mechanism, constitutes a prima facie infringement of 5.87, he quoted with approval the
following passage from R. v. Nikal, [1996] 1 S.C.R. 1013 (S.C.C.) (at p. 1057 per Cory, 1.):

-.It has frequently been said that rights do not exist in a vacuum, and that the rights of one individual or
group is [sic] necessarily limited by the rights of another. The ability to exercise personal or group rights is
necessarily limited by the rights of others. The government must ultimately be able to determine and direct
the way in which these rights should interact. Absolute freedom in the exercise of even a Charter or consti-
tutionally guaranteed aboriginal right has never been accepted, nor was it intended. Section of the Cana-
dian Charter of Rights and Freedoms is perhaps the prime example of this principle. Absolute freedom
without any restriction necessarily infers a freedom to live without any laws. Such a concept is not accept-
able in our society. On this issue the reasons of Blair J.A. in R v. Agawa (1988), 65 O.R. (2d) 505 (Ont.
C.A.), at p. 524, are persuasive and convincing.

50 In Nikal the appellant, a Wet'suwet'en Indian of the Moricetown Band, took the position that the Fisher-
fes Act, R.S.C., 1985, c. F-14 and Regulations did not apply to him because the licencing scheme infringed his
aboriginal rights as provided in 5. 35(1) of the Constitution Act, 1982. The Court held that the mere requirement
of a licence under s.4(/) of the British Columbia Fishery (General) Regulations did not infringe the appellant's
constitutional rights. The Court found, however that the conditions attached to the licence may infringe the ab-
original rights. In making the latter determination, the critical issue was whether the particular conditions contra-
dicted the right, which depended upon the nature of the right.

51 1 reject the appellant's argument that Hallett, J.A.'s conclusions in Murdock should now be revisited in
the face of the decisions in R c. Adams, [1996] 3 S.C.R. 101 (S.C.C) and R. ¢ Caré , [1996] 3 S.C.R. 139
(8.C.C.). According to the submission of the appellant, these cases have refined the reasoning in Nikal. Hallett,
J.A/'s reliance upon the passage in Nikal was simply to support his view that in a complex modern society, indi-
vidual and collective rights must be balanced, which necessitate, in some instances, coordination by the govern-
ment of the interaction of those rights. This is unchanged by Adams and Cété . Independent of Nikal, he determ-
ined that the quota system was a valid means by which to deliver the tax exemption to the Indians.
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52 The issue in Adams concerned the validity of the Quebec Fishery Regulations. 1t was held that Regula-
tion 4(1) did infringe the aboriginal right to fish for food because the appellant's exercise of this right was left to
the discretion of the Minister. The Court held that a government cannot adopt "an unstructured discretionary ad-
ministrative regime which risks infringing aboriginal rights in a substantial number of applications in the ab-
sence of some explicit guidance”. (The decision in R. ¢. Cété is to the same effect.) Such an administrative re-
gime will prima facie infringe an aboriginal right. I do not agree with the appellant, however, that the tobacco
quota system is akin to an unstructured discretionary regime or that it offends 5.87. The appellant here can ob-
tain a wholesaler's license pursuant to the system set up under the Revenue Act, as can any applicant. The re-
quirement that he obtain a Band Council Resolution to sell unmarked tobacco is not an uncertain one. The appel-
lant's argument in this regard is faulty in that it is premised upon the erroneous view that a right to sell tobacco
to Indian retailers free of regulation is necessarily incident to the 5.87 right to possess tax exempt personal prop-
erty on a reservation.

53 The appellant says that the decision in Union of New Brunswick Indians v. New Brunswick (Minister of
Finance), supra, supports his position on this appeal. This case concerned the point of sale tax levied by the
government of New Brunswick on items sold for consumption. The respondent Union brought a test case main-
taining that the tax is not payable by Indians who buy items off reservation for use on the reservation. The trial
judge determined that 5.87 of the Indian Act, which exempts goods on reserves from taxation, applies only to
property actually situated on the reservation at time of sale. A majority of the Court of Appeal reversed this de-
cision. On further appeal a majority of the Supreme Court of Canada restored the decision of the trial judge. The
appellant submits that because Mr. Francis will purchase the tobacco product on an Indian reserve in Quebec, he
will be beyond the reach of the Revenue Act and the product will be purchased tax free. The product, he submits,
will then be moved "off reserve temporarily" for transport to a Nova Scotia reserve. Because its paramount loca-
tion remains on the reserve, the product is free of tax. This argument misses the point that the Revenue Act does
not impose a tax on wholesalers and retailers, it simply requires them to collect, as agents of the government,
any tax that will be payable by the consumer. The quota system, that has been previously approved by this
Court, provides the tax relief required by 5.87 of the Indian Act. The point of sale issues raised in Union of New
Brunswick Indians v. New Brunswick, are not helpful to the appellant here.

Disposition:
54 In summary, the submissions of the appellants do no persuade me that the declaration should be granted.

I would dismiss the appeal.

Appeal dismissed.
END OF DOCUMENT
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Criminal law --- Charter of Rights and Freedoms — Unreasonable search and seizure [s. 8] — Authorized by law

Accused was stopped for speeding — Police officer observed box with markings indicative of contraband cigar-
ettes — Officers searched vehicle and found 10,000 unmarked cigarettes, 310 grams of marijuana, knife, more
than $5,000 cash, cell phones, pagers and scales — Accused was charged with possession of marijuana for pur-
pose of trafficking, possession of weapon for purpose dangerous to public peace, and possession of more than
200 unmarked cigarettes contrary to s. 29(2) of Tobacco Tax Act of Ontario — Accused convicted of drug and
Tobacco Tax Act charges — Crown did not pursue weapons possession charge, so it was dismissed — Accused,
his wife, and passenger in vehicle were not credible witnesses, and their evidence on material features of de-
fence did not raise reasonable doubt — Officers were both credible, but officer conducting Highway Traffic Act
investigation was only peripherally aware of other officer's actions pursuing Tobacco Tax Act investigation —
Officer sought authorization for search under s. 24(1) of Tobacco Tax Act prior to opening vehicle's door, after
seeing cigarettes box through passenger's window — Search of vehicle and seizure of items was lawfully author-
ized by delegate of Minister of Revenue — Conversation between officer and delegate conveyed sufficient in-
formation to support reasonable and probable grounds of infraction under Tobacco Tax Act — Markings on box,
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unique to contraband cigarettes, and accused's statement that box contained cigarettes provided reasonable and

probable grounds for search — Accused did not establish breach of s. 8 of Canadian Charter of Rights and
Freedoms.

Criminal law --- Charter of Rights and Freedoms — Arrest or detention [s. 10] — Right to counsel [s. 10(b)] —
Detention

Accused was stopped for speeding — Police officer observed box with markings indicative of contraband cigar-
ettes — Officers searched vehicle and found 10,000 unmarked cigarettes, 310 grams of marijuana, knife, more
than $5,000 cash, cell phones, pagers and scales — Accused was charged with possession of marijuana for pur-
pose of trafficking, possession of weapon for purpose dangerous to public peace, and possession of more than
200 unmarked cigarettes contrary to s. 29(2) of Tobacco Tax Act of Ontario — Accused convicted of drug and
Tobacco Tax Act charges — Crown did not pursue weapons possession charge, so it was dismissed — Accused,
his wife, and passenger in vehicle were not credible witnesses, and their evidence on material features of de-
fence did not raise reasonable doubt — Search of vehicle and seizure of items was lawfully authorized by deleg-
ate of Minister of Revenue — Markings on box, unique to contraband cigarettes, provided reasonable basis to
inquire as to contents of box — When officer received answer to question, he decided to seek authorization for
search — While officer sought authorization, accused was detained under both Highway Traffic Act and To-
bacco Tax Act — Officer's failure to advise accused of detention under Tobacco Tax Act breached accused's
rights under s. 10(b) of Charter — Breach had no consequence, since no evidence was collected because of it but
rather through reasonable search,

Criminal law --- Narcotic and drug control — Offences — Possession for purpose of trafficking — Controlled
Drugs and Substances Act — Miscellaneous

Accused was stopped for speeding — Police officer observed box with markings indicative of contraband cigar-
ettes — Officers searched vehicle and found 10,000 unmarked cigarettes, 310 grams of marijuana, knife, more
than $5,000 cash, cell phones, pagers and scales — Accused was charged with possession of marijuana for pur-
pose of trafficking, possession of weapon for purpose dangerous to public peace, and possession of more than
200 unmarked cigarettes contrary to s. 29(2) of Tobacco Tax Act of Ontario — Accused convicted of drug and
Tobacco Tax Act charges — Crown did not pursue weapons possession charge, so it was dismissed — Accused,
his wife, and passenger in vehicle were not credible witnesses, and their evidence on material features of de-
fence did not raise reasonable doubt — Officers were both credible witnesses — Accused's right to counsel un-
der s. 10(b) of Canadian Charter of Rights and Freedoms was breached by officer's failure to advise that deten-
tion occurred under Tobacco Tax Act as well as Highway Traffic Act — Breach had no consequence, since
evidence was not obtained by breach but by lawfully authorized search of vehicle and seizure of items — Crown
established constituent elements of offence beyond reasonable doubt — Large quantity of marijuana found with
scales, coupled with other items such as calculator, debt list, cash and multiple cell phones and pages, all clearly
and unequivocally pointed to trafficking purposes — Lack of breakdown of marijuana into smaller packages was
not sufficient in circumstances to raise reasonable doubt.

Aboriginal law --- Quasi-criminal offences — Tobacco offences
Accused was stopped for speeding — Police officer observed box with markings indicative of contraband cigar-

ettes — Officers searched vehicle and found 10,000 unmarked cigarettes, 310 grams of marijuana, knife, more
than $5,000 cash, cell phones, pagers and scales — Accused was charged with possession of marijuana for pur-
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pose of trafficking, possession of weapon for purpose dangerous to public peace, and possession of more than
200 unmarked cigarettes contrary to s. 29(2) of Tobacco Tax Act of Ontario — Accused convicted of drug and
Tobacco Tax Act charges — Crown did not pursue weapons possession charge, so it was dismissed — Accused,
his wife, and passenger in vehicle were not credible witnesses, and their evidence on material features of de-
fence did not raise reasonable doubt — Search of vehicle and seizure of items was lawfully authorized — To-
bacco Tax Act applied to Natives — Accused did not establish cigarettes' permanent location on particular re-
serve through evidence of pattern of use, as required to support argument that cigarettes being transported from
one reserve to another were exempt under s. 87 of Indian Act — Prohibition against possession of unmarked ci-
garettes without permit did not conflict with s. 87 of Indian Act as permit requirement did not impose tax or pre-
vent any person entitled to possess tax-exempt tobacco from such possession — No reason existed why cigar-
ettes marked with peach band, free from provincial tax, could not be used for ceremonial purpeses on reserve —
No substantive defence was put forth on strict liability offence under Tobacco Tax Act — Crown demonstrated
proof of constituent elements beyond reasonable doubt.

Tax --- Provincial taxation — Ontario — Tobacco tax

Accused was stopped for speeding — Police officer observed box with markings indicative of contraband cigar-
ettes — Officers searched vehicle and found 10,000 unmarked cigarettes, 310 grams of marijuana, knife, more
than $5,000 cash, cell phones, pagers and scales — Accused was charged with possession of marijuana for pur-
pose of trafficking, possession of weapon for purpose dangerous to public peace, and possession of more than
200 unmarked cigarettes contrary to s. 29(2) of Tobacco Tax Act of Ontario — Accused convicted of drug and
Tobacco Tax Act charges — Crown did not pursue weapons possession charge, so it was dismissed — Accused,
his wife, and passenger in vehicle were not credible witnesses, and their evidence on material features of de-
fence did not raise reasonable doubt — Officers were both credible witnesses — Accused's right to counsel un-
der 5. 10(b) of Canadian Charter of Rights and Freedoms was breached by officer's failure to advise that deten-
tion occurred under Tobacco Tax Act as well as Highway Traffic Act — Breach had no consequence, since
evidence was not obtained by breach but by lawfully authorized search of vehicle and seizure of items — Ac-
cused did not establish that cigarettes being transported from one reserve to another fell within exemption in s.
87 of Indian Act as property situated on reserve — Prohibition against possession of unmarked cigarettes
without permit did not conflict with s. 87 of Indian Act — No substantive defence was put forth on strict liabil-
ity offence under Tobacco Tax Act — Crown demonstrated proof of constituent elements beyond reasonable doubt.

Cases considered by J.D. Keast J.:

Bomberry v. Ontario (Minister of Revenue) (1989), 63 D.L.R. (4th) 526, 70 O.R. (2d) 662, 34 O.A.C. 17, 2
T.C.T. 4234, 1989 CarswellOnt 2289, [1989] 3 C.N.L.R. 27 (Ont. Div. Ct.) — considered

Bomberry v. Ontario (Minister of Revenue) (1993), [1994] 2 C.N.L.R. vi (note), 1993 CarswellOnt 4478,
107 D.L.R. (4th) 448 (Ont. C.A.) — referred to

Canadian Western Bank v. Alberta (2007), [2007] 1.L.R. 1-4622, 281 D.L.R. (4th) 125, [2007] 2 S.C.R. 3,
409 A.R. 207, 402 W.A.C. 207, 49 C.C.L.I. (4th) 1, 2007 SCC 22, 2007 CarswellAlta 702, 2007 Carswel-
IAlta 703, 362 N.R. 111, 75 Alta. L.R. (4th) 1, [2007] 8 W.W.R. 1 (S.C.C.) — considered

Kingsclear Indian Band v. J.E. Brooks & Associates Ltd, (1991), 2 P.P.S.A.C. (2d) 151, [1992] 2 C.N.L.R.
46, (sub nom, Brooks (J.E.) & Associates Ltd. v. Kingsclear Indian Band) 118 N.B.R. (2d) 290, (sub nom.
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Brooks (J.E) & Associates Ltd v. Kingsclear Indian Band) 296 A.P.R. 290, 1991 CarswellNB 68 (N.B.
C.A.) — distinguished

Kitkatla Band v. British Columbia (Minister of Small Business, Tourism & Culture) (2002), [2002] 2
CN.L.R. 143, (sub nom. Kitkatla Indian Band v. British Columbia (Minister of Small Business, Tourism &
Culture)) 286 N.R. 131, 1 B.C.L.R. (4th) 1, 210 D.L.R. (4th) 577, [2002] 6 W.W.R. 1, 2002 CarswellBC
617, 2002 CarswellBC 618, 2002 SCC 31, 165 B.C.A.C. 1, 270 W.A.C. 1, [2002] 2 S.C.R. 146 (S.C.C.) —
referred to

Mitchell v. Sandy Bay Indian Band (1990), 1990 CarswellMan 380, (sub nom. Mitchell v. Peguis Indian
Band) [1990] 5 W.W.R. 97, [1990] 2 S.C.R. 85, 71 D.L.R. (4th) 193, 3 T.C.T. 5219, 67 Man. R. (2d) 81,
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R. v. Collins (1987), [1987] 3 W.W.R. 699, [1987] 1 S.C.R. 265, (sub nom. Collins v. R) 38 D.L.R. (4th)
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94, 1987 CarswellBC 699 (S.C.C.) — followed

R. v. Evans (1991), 4 C.R. (4th) 144, [1991] 1 S.C.R. 869, 63 C.C.C. (3d) 289, 124 N.R. 278, 3 C.R.R. (2d)
315, 1991 CarswellBC 918, 1991 CarswellBC 417 (S.C.C.) — referred to

R. v. Kruger (1977), [1978] 1 S.C.R. 104, 34 C.C.C. (2d) 377, 1977 CarswellBC 368, 1977 CarswellBC
491,9 C.N.L.C. 624, [1977] 4 W.W.R. 300, 15 N.R. 495, 75 D.L.R. (3d) 434 (5.C.C.) — referred to

R.v. MacLawrin (1999), 1999 CarswellMan 131, [1999] 3 C.N.L.R. 274 (Man. Prov. Ct,) — considered

R. v. MacLaurin (1999), 1999 CarswellMan 592, [2000] 3 W.W.R. 606, 143 Man. R. (2d) 85, [2000] 2
C.N.L.R. 216 (Man. Q.B.) — considered

R. v. MacLaurin (2001), 2001 MBCA 138, 2001 CarswellMan 449, [2003] 5 W.W.R. 621, 160 Man. R. (2d)
27,262 W.A.C. 27 (Man. C.A.) — considered

R. v. Mann (2004), 21 C.R. (6th) 1, 241 D.L.R. (4th) 214, 185 C.C.C. (3d) 308, 122 C.R.R. (2d) 189, 324
N.R. 215, [2004] 3 S.C.R. 59, 2004 SCC 52, 2004 CarswellMan 303, 2004 CarswellMan 304, [2004] 11
W.W.R. 601, 187 Man. R. (2d) 1, 330 W.A.C. 1 (S.C.C.) — followed

R. v. Mellenthin (1992), 16 C.R. (4th) 273, 76 C.C.C. (3d) 481, 144 N.R. 50, 40 M.V.R. (2d) 204, 5 Alta.
L.R. (3d) 232, [1993] 1 W.W.R. 193, 135 AR. 1,33 WAC. 1, 12 CRR. (2d) 65, [1992] 3 S.C.R. 615,
1992 CarswellAlta 149, 1992 CarswellAlta 474 (S.C.C.) — distinguished

R. v. Murdock (1996), 38 C.R.R. (2d) 15, 154 N.S.R. (2d) 1, 452 APR. 1, [1997] 2 CN.L.R. 103, 1996
CarswelINS 309 (N.S. C.A.) — referred to

R. v. Nikal (1996), [1996] 5 W.W.R. 305, 19 B.C.L.R. (3d) 201, 105 C.C.C. (3d) 481, 196 N.R. 1, 133
D.L.R. (4th) 658, 74 B.C.A.C. 161, 121 W.A.C. 161, [1996] 1 S.C.R. 1013, (sub nom. Canada v. Nikal) 35
C.R.R. (2d) 189, [1996] 3 C.N.L.R. 178, 1996 CarswellBC 950, 1996 CarswellBC 950F (S.C.C.) — con-
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R. v. Sewell (2006), 2006 ONCJ 202, 2006 CarswellOnt 3363, 2006 G.T.C. 1237 (Eng.), [2006] G.S.T.C.
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72, [2006] 4 C.N.L.R. 241 (Ont. C.1.) — referred to

R. v. Tenale (1985), 1985 CarswellBC 399, 1985 CarswellBC 814, [1985] 2 S.C.R. 309, [1985] 4 C.N.L.R.
55, [1986] 1 W.W.R. 1, 23 D.L.R. (4th) 33, (sub nom. R v. Dick) 62 N.R. 1, 69 B.C.L.R. 184, 22 C.C.C.
(3d) 129 (S.C.C.) — referred to

R. v. Therens (1985), 38 Alta. L.R. (2d) 99, 1985 CarswellSask 851, 1985 CarswellSask 368, [1985] 1
S.C.R. 613, 13 CR.R. 193, [1985] 4 W.W.R. 286, 18 D.L.R. (4th) 655, 59 N.R. 122, 40 Sask. R. 122, 18
C.C.C. (3d) 481, 45 C.R. (3d) 97,32 M.V.R. 153 (S.C.C.) — referred to

R. v. Yang (1998), 109 O.A.C. 162, 52 C.R.R. (2d) 1, (sub nom. Yang v. R) 38 O.R. (3d) 417, 125 C.C.C.
(3d) 328, 1998 CarswellOnt 2147 (Ont. C.A.) — followed

Tseshaht Indian Band v. British Columbia (1992), (sub nom. Tseshaht Band v. British Columbia) 69
B.CLR. (2d) I, 15 B.CAC. 1, 27 W.A.C. 1, (sub nom. Tseshaht Band v. British Columbia) [1992] 4
C.N.L.R. 171, 94 D.L.R. (4th) 97, 1992 CarswellBC 188, 5 T.C.T. 4248 (B.C. C.A.) — referred to

Union of New Brunswick Indians v. New Brunswick (Minister of Finance) (1998), 1998 CarswellNB 179,
1998 CarswelINB 180, [1998] 3 C.N.L.R. 295, 227 N.R. 92, 200 N.B.R. (2d) 201, 512 A.P.R. 201, [1998] 1
S.C.R. 1161, (sub nom. Minister of Finance (New Brunswick) v. Union of New Brunswick Indians) 98
G.T.C. 6247, 161 D.L.R. (4th) 193 (8.C.C.) — considered

Union of Nova Scotia Indians v. Nova Scotia (Attorney General) (1998), 170 N.S.R. (2d) 36, 515 A.P.R. 36,
1998 CarswelINS 298, [1999] 1 C.N.L.R. 277, 165 D.L.R. (4th) 126 (N.S. C.A.) — referred to

Vincent c. Québec (Juge de la Cour du Québec) (1996), (sub nom. Québec (Sous-ministre du Revenu) ¢,
Vincent) [1996] R.J.Q. 239, (sub nom. Québec (Sous-ministre du Revenu) c. Vincent) [1996] RDF.Q. 15, ¢

sub nom. Deputy Minister of Revenue for Québec v. Vincent) 4 G.T.C. 6050, 1996 CarswellQue 89 (Que,
C.A.) — referred to

Statutes considered:

Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, ¢. 11

Generally — referred to
5. | —referred to
s. 8 — considered
s. 9 — considered

s. 10 — considered

w

. 10(a) — referred to

wl

. 10(b) — considered
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8. 24(2) — referred to

Constitution Act, 1867, (U.K.), 30 & 31 Vict,, c. 3, reprinted R.S.C. 1985, App. 11, No. 5
s. 91 9 24 — considered

Controlled Drugs and Substances Act, S.C. 1996, c. 19
8. 5(2) — pursuant to
Sched. 11 — referred to

Criminal Code, R.S.C. 1985, c. C-46
s. 88 — pursuant to

Highway Traffic Act, R.S.0. 1990, c. H.8
Generally — referred to

Indian Act, R.S.C. 1985, c. I-5
Generally — referred to
s. 87 — considered
s. 88 — considered
s. 89 — referred to
s. 89(1) — considered

Ministry of Revenue Act, R.S.0. 1990, ¢. M.33
Generally — referred to
5. 7— referred to
s. 7(1) — considered

Provincial Offences Act, R.8.0. 1990, c. P.33
Generally — referred to
Pt. IIT — referred to

Tobacco Tax Act, R.5.0. 1990, ¢. T.10
Generally — referred to

s. 24 — referred to
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§. 24(1) — considered

s. 24(1)(a) — considered

w

. 24(1)(a)-24(1)(d) — referred to
8. 24(1)(b) — considered
§. 29 — considered
8. 29(1) — considered
5. 29(2) — pursuant to
Regulations considered:
Tobacco Tax Act, R.5.0. 1990, ¢. T.10
Sales of Unmarked Cigarettes on Indian Reserves, O. Reg. 649/93
Generally — referred to
TRIAL of accused on charges of possession of marijuana for purpose of trafficking, possession of weapon for
purpose dangerous to public peace, and possession of more than 200 unmarked cigarettes contrary to Tobacco
Tax Act.
J.D. Keast J.:

1: Introduction

I On July 7, 2007, the accused, Andew Martin MacDonald, was operating his van along Trans-Canada High-
way No. 17, some 45 kilometres west of Sudbury, Ontario.

2 Police radar clocked the vehicle for speeding. During a routine stop pursuant to the Highway Traffic Act,
R.8.0. 1990, c.H.8, police observed a suspicious brown cardboard box. This led to a search of the vehicle. The
search yielded ten thousand (10,000) unmarked cigarettes, 310 grams of cannabis marijuana, a knife, in excess
of five thousand dollars ($5,000.00) cash, cell phones, pagers and scales.

3 Mr. MacDonald was charged with possessing a substance included in schedule 2 of the Controlled Drug and
Substances Act, S.C. 1996, ¢.19, specifically under three kilograms of cannabis marijuana, for the purpose of
trafficking, contrary to section 5(2) of the Acr. He was further charged with having in his possession a weapon,
specifically a knife, for a purpose dangerous to the public peace, contrary to section 88 of the Criminal Code of
Canada. Also, Mr. MacDonald is charged under section 29(2) of the Tobacco Tax Act, R.S.0. 1990, ¢.T.10 (as

amended), having in his possession more than 200 unmarked cigarettes, specifically 10,000 unmarked cigarettes.
The section states:

29.(1) No person shall, unless permitted under this Act or the regulations to do so,

(a) have in the person's possession more than 200 unmarked cigarettes; or

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 8
2009 CarswellOnt 3713, 2009 ONCIJ 304, [2009] 6 C.T.C. 85

(b) have in the person's possession, purchase or receive any number of unmarked cigarettes for the pur-
poses of sale. 2004, c. 7, 5. 31 (1).

(2) Every person who contravenes subsection (1) is guilty of an offence and on conviction is liable to,
(a) a fine of not less than $500 and not more than $10,000; and

(b) an additional fine of not less than three times the amount of tax that would be payable under section
2 had the cigarettes been sold to a consumer liable to pay tax under this Act. 2004, c. 7, 5. 31 (2).

4 This relatively straightforward fact situation gives rise to an array of legal issues. In addition to the substant-
ive elements of the offences, the validity of the search is questioned, the validity of the search authorization sec-
tion of the Tobacco Tax Act is challenged; together with a right to counsel breach under section 10(b) of the Ca-
nadian Charter of Rights and Freedoms and the constitutional validity of the Tobacco Tax Act as it relates to
First Nation people.

2: Evidence
2:1 Crown Evidence
Officer Joel McCallion

5 He was conducting radar patrol on Trans-Canada Highway 17, was uniformed and was operating an Ontario
Provincial Police cruiser. He was accompanied by Sergeant Kevin Webb. He observed Mr. MacDonald's vehicle
travelling at a high rate of speed which he confirmed by using the radar unit. The clocking was 121 kilometres
per hour in a 90 kilometre zone.

6 A traffic stop was initiated under the Highway Traffic Act. The officer approached the driver's side of the
1999 Dodge Caravan. The driver rolled down his window. The officer requested the usual motor vehicle docu-
mentation. The driver identified himself as Andrew Martin MacDonald but indicated he did not have his photo
Ontario license. He handed the officer an Ontario birth certificate and the vehicle registration. The registration
indicated an address in Wikwemikong, Ontario, on Manitoulin Island, a Native Reserve.

7 Back in the cruiser a telephone call was initiated to the Wikwemikong Tribal Police Service in an attempt to
confirm the identity of Mr. MacDonald. A description of Mr. MacDonald was provided and the officer was sat-
isfied as to identity. The officer commenced writing three Provincial Offences Act tickets.

8 The vehicle was stopped at 12:30 a.m.; pulled over onto the shoulder of the roadway in the vicinity of a small
recreational park. Though it was dark, there was an overhead light which provided some illumination to the area.
Mr. MacDonald activated the interior lights of the vehicle to show him drum sticks for ceremonial use to support
his contention of heading to a pow-wow. He observed Sergeant Webb at the window on the passenger's side
dealing with the passenger, a Joshua Beaucage, and making some observations of the interior of the vehicle.

9 The officer was focused primarily on Highway Traffic Act matters but did become aware Sergeant Webb be-

came engaged in an investigation under the Tobacco Tax Act. While he was writing up his tickets, Sergeant
Webb was on the phone to someone pertaining to a Tobacco Tax Act search authorization.
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10 At 1:08 a.m. (38 minutes after the stop) the two officers approached the vehicle and requested the occupants
exit the vehicle so a search could be conducted pursuant to the Tobacco Tax Act. They were co-operative and ex-
ited the vehicle.

11 The search commenced at 1:08 a.m. and at 1:09 a.m. Sergeant Webb was observed to have seized a large
quantity of cannabis marijuana, later ascertained as 310 grams. Mr. MacDonald was placed under arrest for pos-
session of the cannabis marijuana, given the standard caution and the right to counsel. This was approximately
1:10 am. Mr. MacDonald and his passenger were then placed in the back of the police cruiser, The passenger
was also charged but such was ultimately withdrawn.

12 A second police cruiser with two police officers attended the scene and assisted in dealing with the Mac-
Donald vehicle and various items contained within the vehicle.

13 The search by Sergeant Webb continued and various items allegedly associated with the trafficking of can-
nabis marijuana were located. At that point, Mr. MacDonald was now charged with possession of cannabis
marijuana for the purpose of trafficking. He was once again given the caution and right to counsel.

14 At 1:40 am., one hour and ten minutes after the initial traffic stop, the police cruiser left the scene along
with Mr. MacDenald and his passenger and drove to the OPP detachment, arriving at 1:45 a.m. Mr. MacDonald
was lodged in a cell at 1:46 am. At 1:52 a.m. a phone call was placed to the Legal Aid duty counsel via the
1-800 number. At 2:35 a.m. a duty counsel lawyer contacted the police detachment and spoke to Mr. MacDon-
ald. The phone call lasted twelve minutes,

Sergeant Kevin Webb

15 He went to the passenger side of the vehicle at the same time Constable McCallion went to the driver's side.
He went to the vehicle for officer safety reasons. It was late at night and there were two occupants in the vehicle.
He was making observations of the vehicle and the occupants. He observed the back seats of the van were down
which left a large open area. The vehicle was disorganized and in disarray. He observed a brown cardboard box,
in open view, approximately twenty inches by fourteen inches by ten inches. Significant to him, he observed
capital letters indicating "SM" in the top left corner of the box and "FF" in the top right corner of the box. (All
underlining in this decision is my emphasis).

16 The officer had recently completed a course pertaining to Tobacco Tax Act investigations. The lettering on
the box was of significance. Such lettering is associated with contraband cigarettes. To Sergeant Webb this was
a strong indicator the closed box contained contraband cigarettes.

17 The officer went from the passenger side to the driver's side for the purpose of speaking to the driver. He
asked Mr. MacDonald what was in the brown box which he had just observed. Mr. MacDonald replied he did
not know. He asked the question again and the response was cigarettes were contained in the box. They were for
Mr. MacDonald's mother-in-law and for a pow-wow he was intending to attend.

18 He went back to the police cruiser. Given his recently learned knowledge of Tobacco Tax Act investiga-
tions, he proceeded to follow the established protocol to request permission to conduct a search. He called an
on-call senior investigator in the Greater Toronto area, in order to provide his reasonable and probable grounds
as to an infraction under the Tobacco Tax Act.
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19 The discussion commenced twenty-five minutes after the stop and lasted twelve or thirteen minutes.

20 He told the investigator of his observations of the cardboard box and of the markings on the box which he
felt were associated with contraband cigarettes. He told the investigator about the utterance from Mr. MacDon-
ald as to the box containing cigarettes. The investigator authorized him to conduct a search for evidence of con-
traband cigarettes or any paperwork associated with those cigarettes.

21 Officer McCallion and Sergeant Webb left the police cruiser at approximately 1:08 a.m., 38 minutes after
the stop, and Mr. MacDonald and his passenger were requested to exit the vehicle so a search could be conduc-
ted. This officer conducted the search. He firstly went to the brown box and opened it and observed several
bundles of cigarettes contained in plastic bags. The total was ten thousand cigarettes.

22 He then looked under the driver seat and pulled out a plastic bag with 310 grams of cannabis marijuana. He
continued the search and located several items which he believed were associated with the marijuana. There was
a separate package with 3 grams of marijuana, there was a money clip which contained $360 in cash, of various
denominations in both Canadian and American currency. In the console area, between the two front seats, there
was a pocket calculator, an address book, two cell phones, two pagers, a green saber knife with a four inch
blade, cigarette papers and individual pieces of paper with handwriting. The address book contained what ap-
peared to be a debt list.

23 Underneath the passenger seat there was seized a fanny pack which contained $4,812.75. Some of the
money was lose, but most of the money was packaged in various bundles. These bills were in Canadian currency
with denomination of $5 bills, $10, $20, $50 and $100. Scales were also found contained in the large plastic bag
containing the cannabis marijuana.

24 He entered the vehicle by the sliding door on the driver's side. He did not open the sliding door until after
receiving the authorization from the investigator pursuant to the Tobacco Tax Act.

25 Mr. MacDonald was not arrested in relation to the Tobacco Tax Act charge. This was a Provincial Offences
Act matter and he was issued a summons. The right to counsel was not given in relation to the Tobacco Tax Act
charge. Mr. MacDonald's awareness of the Tobacco Tax Act matter occurred when he and his passenger were re-
quested to exit the vehicle so a search could be conducted pursuant to the Tobacco Tax Act.

Jack Anthopoulos

26 He has been employed with the Ministry of Revenue since January 1998 and is assigned to the Special In-
vestigations Branch, with specific responsibilities in relation to Tobacco Tax Act matters. At the time of trial, he
was the acting senior manager of Tobacco Operations, but at the time of this particular incident he was a senior
investigator.

27 In his position as a senior investigator, he has the delegated authority under the Ministry of Revenue Act,
section 7, to perform the duties and exercise the powers imposed by the Ministry as it relates to the Tobacco Tax
Act, in particular, section 24. He has the power to authorize various directions pursuant to the legislation. He
was the person on duty at the Ministry of Revenue on July 7, 2007. He spoke to Sergeant Webb at 12:57 a.m.

28 Sergeant Webb told him he stopped a Dodge Caravan vehicle with a certain license plate number and such
vehicle was driven by an Andrew MacDonald. The officer observed a cardboard box with cigarettes inside the
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vehicle in his plain view. The driver did not have any paperwork relating to any permits for the cigarettes. He
was advised of the utterance that cigarettes were in the box; they were purchased from the Whitefish Reserve
and were being delivered to his mother.

29 Based on the information received from Sergeant Webb, he made a determination there was reasonable and
probable grounds to believe there was a contravention of the Tobacco Tax Act and Sergeant Webb was author-
ized to detain the vehicle, search it and seize any tobacco products or any paperwork relating to the purchase,
sale and transportation of cigarettes. There was also an authorization to issue any Provincial Offences notices
and to issue a Part IIl summons under the Provincial Offences Act in relation to unmarked cigarettes wherein the
offence was under section 29(2) of the Tobacco Tax Act.

30 The power to authorize includes a police officer, though such person does not work directly for the Ministry
of Revenue. He is considered to be a public servant of the province of Ontario.

31 Cigarettes sold in the province of Ontario must have certain markings pursuant to the directions of the To-
bacco Tax Act and regulations. These markings signify the tax classification of certain categories of cigarettes.
A standard cigarette package has a yellow tear band around the package. This indicates the provincial tobacco
tax has been paid and federal excise tax has been paid.

32 There is another category of cigarettes with a peach coloured paper strip around the package. These spe-
cifically refer to cigarettes sold on Native reserves and intended exclusively for consumption by Natives. The
significance of the peach colour is such is not subject to the provincial tobacco tax, but is subject to the federal
excise tax.

33 All cigarettes sold in Ontario must have either a yellow or peach marker. Cigarettes that do not have those
markers are almost certainly contraband cigarettes wherein no provincial tax has been paid.

34 There are authorizations and permits to allow the shipping of the peach marked cigarettes to Native reserves
and between Native reserves. .

35 He examined the seized cigarettes in this cardboard box. The bags of cigarettes are not marked properly un-
der the regulations of the Tobacco Tax Act. The lack of markings would signify the appropriate tax has not been
paid on these cigarettes,

36 There were other witnesses for the Crown but their evidence will not be reviewed separately

2:2 Defence Evidence

Andrew Martin MacDonald

37 He is of Native ancestry and was born in New Brunswick. He was raised by Caucasian parents who adopted
him at a young age. Many of the original records were lost and accordingly he was unable to register and be des-
ignated as a status Indian under the /ndian Act, R.S.C. 1985 as amended.

38 He was convicted on September 12, 2002 of possession of cannabis marijuana and received a fine of

$1,500.00. He was further convicted on May 17, 2006 for possession for the purpose of trafficking in relation to
cannabis marijuana and received a three month jail sentence.
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39 He has been in a common-law relationship for several years and they have a young child.

40 He belongs to a pow-wow drum group. This group plays at ceremonies and pow-wows on Indian reserves
on many weekends throughout the year.

41 On July 6, 2007, which was the day before the incident, he was at his residence in Wikwemikong, Ontario,
on Manitoulin Island. He left late in the afternoon with the plan to drive to North Bay, Ontario to pick up Joshua
Beaucage, who is part of the pow-wow drum group and drive to a pow-wow ceremony.

42 He picked up Mr. Beaucage in North Bay, Ontario and proceeded back to Wikwemikong and stopped in
Sturgeon Falls, Ontario to visit Mr. Beaucage's grandmother, Dot Beaucage, who owned a money business
called "Cash Stop" wherein she made loans and payday loans. He has known Mrs. Beaucage for several years
but had not done business with her.

43 He was registered in a summer educational program for the summer of 2007 and required funds to enrol in
the program. Thus, he borrowed $5,000.00 from Mrs. Beaucage and executed a document allegedly evidencing
this arrangement. The course cost $2,700.00 but he required funds for other matters. He says this money re-
ceived from Mrs. Beaucage on July 6 explains the cash in his vehicle located by the police officer pursuant to
the search.

44 He left Sturgeon Falls, Ontario after receiving the cash and was headed back to Wikwemikong, Ontario. He
stopped off at a Native reserve in Whitefish, Ontario and purchased the ten thousand cigarettes at Bob's Smoke
Shop, a Native business for the sum of $700.00. These cigarettes were intended for his mother-in-law and also to
be distributed at the pow-wow. The organizers of the pow-wow would reimburse him the $700.00. The purchase
money for the cigarettes came from the cash loaned to him by Mrs. Beaucage.

45 He left Whitefish, Ontario to continue his trip back to Wikwemikong and it was during this part of the jour-
ney he was stopped by police.

46 When the office approached he rolled down his window. He observed the other officer go to the passenger
side and was engaged in conversation with Mr, Beaucage.

47 All the windows in the back part of his van are tinted black and one cannot see into the vehicle from the outside.

48 Officer Webb proceeded from the passenger side to the driver's side and, without receiving any permission,
opened the sliding door and "snooped around".

49 The officers told him they were going to attempt to verify his identification. In a few minutes they came
back to his van. They wanted to know about the roof rack stored in the back part of the van. He opened the
vehicle door and then the roof rack, which was empty. The officers went back to the cruiser,

50 The officers came back to the van again and this time focused on the cardboard box stored in the back part
of the van. At the outset of the stop, he was asked about the contents of the box and he responded, he did not
know what was in the box. On being further questioned, he indicated there were cigarettes in the box, intended
for his mother-in-law and the pow-wow. The officers went back again to the police cruiser with the intention of
making some calls.
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51 The officers once again came to the van and requested he and Mr. Beaucage exit the vehicle so a search
could be conducted. Shortly after this, he was arrested and given his rights.

52 In going through the alleged debt list, he explained he was owed money for cigarettes because of a delivery
to a pow-wow and he owed two other individuals money because of personal loans.

53 He was not aware of the drugs or scales being in the vehicle. The two cell phones and pagers were not oper-
ational. One cell phone and pager were his and one cell phone and one pager belonged to someone else.

Naomi Pitawanakwat

54 She and Mr. MacDonald have been in a common-law relationship for six years. They have a four and a half
year old child.

55 As to the bag of marijuana found in Mr. MacDonald's van, she indicates it belonged to her. In the few days
before July 7, 2007, she drove in Mr. MacDonald's van by herself from Wikwemikong to Sudbury, Ontario to
purchase the marijuana. She was a heavy user at the time, but not at the time of trial, and the marijuana was for
her personal use.

56 She paid $900.00 for the marijuana. She knew the dealer through a bar in Sudbury and went to his house to
conduct the transaction. She did not know his name.

57 The dealer did not measure the marijuana in her presence. She did not measure the marijuana in his pres-
ence. The dealer had several scales lying around his house and gave her a set of the scales to measure the
marijuana after she left.

58 She hid the marijuana under the driver's seat of the van. Normally, she keeps her marijuana in her house.
However, her father was doing renovations to her house and she was fearful he might find the marijuana. He is
strongly against drug use and has lectured her in the past.

59 From the Tuesday (the day of the purchase of the marijuana) to the Friday (the day Mr. MacDonald left to

go to North Bay to pick up Mr. Beaucage), she did not tell Mr, MacDonald about the marijuana under the

driver's seat. She was not aware he was leaving on the Friday. She attempted to call him on his cell phone but
there was no answer.

60 She did not tell any authority she was claiming ownership of the marijuana, but she did pen a letter dated
March 14, 2008 (eight months after the alleged offence date) addressed "To whom it may concern", which was
sent to counsel for Mr. MacDonald. To her knowledge, the letter was not forwarded to any authority.

Joshua Beaucage

61 He is a close friend of Mr. MacDonald. He is eighteen years of age. Historically, Mr, MacDonald would
take care of him and supervise him for periods of time.

62 His grandmother, Dot Beaucage, owns a loan business and smoke shop in Sturgeon Falls, Ontario.

63 On July 6, 2007, Mr. MacDonald picked him up in North Bay, Ontario and they drove to his grandmother's
house in Sturgeon Falls, Ontario. His grandmother and Mr. MacDonald conducted a loan transaction, He was
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outside the residence in the vehicle and was not present during the transaction and did not observe any money.
He claims his grandmother gave Mr. MacDonald some paper supporting the transaction. They then drove to
Whitefish, Ontario where Mr. MacDonald purchased the cardboard box full of cigarettes. It was intended for the
pow-wow ceremony they would be attending the next day.

64 At the scene of the traffic stop early in the moming on July 7, 2007, he was sitting in the passenger seat of
the MacDonald van when two police officers approached the vehicle. One went to the driver's side and one went
to his side. The officer he spoke with inquired as to his identity. He provided documentation to the officer.

65 The officer left the passenger side and walked to the driver's side and shone his flashlight inside the vehicle,
then opened up the sliding door of the vehicle, looked around with his light and then closed the door.

66 The officer opened up the door again and asked what was in the black roof rack, which was stored in the
back of the van. Mr. MacDonald opened up the roof rack and it was empty. The officer left the vehicle and went
back to the cruiser and then came back to the vehicle and inquired about the contents of the brown box.

67 Mr. MacDonald told the police there were cigarettes in the box, for ceremonial use and for his mother- in-law.

68 He was on probation at the time. He was charged but the charges were withdrawn.

3: Credibility

69 To analyze the various factual and legal issues requires an assessment of the credibility and reliability of the
witnesses. Factual disputes require resolution before considering legal principles.

Andrew Martin MacDonald
70 Mr. MacDonald was not a credible witness. More to the point, he was untruthful and deceitful in relation to
material matters. His defence had a flavour of contrivance. In turn, he was evasive, rambling, confusing, contra-
dictory and flippant.
71 The core of his defence is the cannabis marijuana was not his; it belonged to his wife. One would expect the
essence of the defence to be presented in the examination in chief. It was not. The only reference to the issue of
ownership in the examination in chief is the following exchange.

Question: "Now, Mr. MacDonald, so you were informed that there were drugs found in your vehicle?"

Answer: "Yes, sir".

Question: "Did you have any knowledge of those drugs in your vehicle?"

Answer: "No, not in the vehicle".

Question: "Did you have any knowledge of any drugs?"

Answer: "I had knowledge of those - of drugs. Not in that vehicle, no..."

Question: "A large package of drugs were found under your seat. Were you aware of those drugs being
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in your vehicle?"
Answer: "No, not in my vehicle".

72 He tantalizes by saying he did not have knowledge of the drugs in his vehicle, but he did have general
knowledge of those particular drugs and does not provide any further detail.

73 After leaving the court dangling on such a material matter in his examination in chief, Mr. Chapman, the
federal drug prosecutor, pursues this point. There is the following exchange:

Question: "I believe you had indicated in your examination in chief with Mr. Saftic, sir, that you said
you had knowledge of the drugs but you did not have knowledge that they were in your vehicle."

Answer: "Yes, sir".

Question: "So you knew that bag of marijuana existed, did you not?"
Answer: "Yes, | knew it existed".

Question: "And how did you know it existed?"

Answer: "I don't smoke - I don't smoke marijuana so - but I know people that do and that's how I knew
it existed...."

Question: "And you don't have an explanation as to how it got there, do yvou?"

Answer: "No".

Question: "You're trying to tell us again here today that you had no knowledge of 310 grams of
marijuana in your vehicle".

Answer: "No sir."
Question: "You're sticking with that story".
Answer: "Yes",

Question: "And you're sticking with the story that you didn't - you don't have any idea how it got in
your vehicle?"

Answer: "No."

Question: "No idea whatsoever",

Answer: "No".

Question: "Who did it belong to? Do you know who it belonged to?"

Answer: "I could speculate but I don't want to...."

—_— praf il
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Question: "I don't want you to speculate. But you know it is marijuana and it's in your vehicle."

Answer: "Yes sir",

74 In cross-examination, he had his second opportunity to deal with the ownership issue and does not do so. He
does make it clear he has general knowledge of these particular drugs but does not explain who owns the drugs,
where they came from and how they came to be under the driver's seat in his vehicle.

75 Finally, in re-examination, he gets to the core of his defence. His wife owned the drugs and she put them in
his vehicle.

Question: "Were you aware that any drugs were in the vehicle when you were stopped by the police?"

Answer: "No".,

Question: "Now, after the fact, after the drugs were found in your vehicle, were you made aware of an
explanation of how the drugs got there?" "Did anyone tell you after the fact how the drugs ended up in
your vehicle?"

Answer: "Yes."

Question: "Were you told how they got into the vehicle?"

Answer: "Yes."

Question: "And when did you become aware of how the drugs got into the vehicle?"

Answer: "When I be - when I went home,"

Question: "So, when you said no you didn't when Mr. Chapman asked you the question, do you have an
explanation how they got there, your answer was, no. Now, can you explain- I know there's the drugs
before and the drugs after they were found. When did you become aware and how did you become

aware of how the drugs were put in the vehicle?"

Answer: "I became aware - I was upset when I was released from the police station that those were in
the vehicle and I questioned a few people that I knew that - that used - used marijuana, and I didn't want
to vindicate [? - incriminate] anyone in my - in my examination, [examination in chief] so that's why I
really didn't want to say where they came from."

Question: "Now, what were you told about the drugs after the fact?"

Answer: "That they were put under my seat."

Question: "And who told you this?"

Answer: "The mother of my child."

Question: "Pardon me?"

Answer: "My wife".
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Question: "And what did she say to you?"
Answer: "She was sorry that she put them there, and she - her father's a very anti-drug person.”

Question: "Now, when Mr. Chapman was asking - I want to go to - when Mr. Chapman was asking you
the guestion, did you understand when he said, do you have an explanation how it got there, did you un-
derstand what he meant by that?"

Answer: "If | understood how they got there?"

Question: "Yes".

Answer: "l know how they got there, but I just = I just - I'm having trouble - I don't want to vindicate [?
Incriminate] anybody else in - in - in that substance."

76 He says he did not tell Mr. Chapman in cross-examination, his wife put the drugs in his vehicle, because he
did not want to incriminate her, but he knew his wife was going to be the next witness and would be incriminat-
ing herself! A re-examination is hardly the time to put forth the centrepiece of your defence. Mr. Chapman re-
quested the right to recross examine and such was granted.

Question: "Your evidence now is something completely different. You're telling us that it was your
wife, and you've known it was your wife ever since you were released from the police station the fol-
lowing morning. So would you agree with me that you weren't entirely honest when you answered the
question that I asked you?"

Answer: "l don't want to ..."

Question: "I'd like you to answer the question."

Answer: "T'll give it to you. Because there's a reason for that though. | don't want to ....."

Question: "Okay, let's start with the first part. Would you agree with me that you weren't entirely honest
when I asked you that question just a few minutes ago?"

Answer; "Forthcoming, maybe."

Question: "While you knew it was your wife, you knew that's what you were going to say, and you
chose not to say that to me, correct?"

Answer: "I wanted this - | didn't want to have to say it if she was going to get into any -in any big legal
trouble. I would just take it myself if that was the case."

Question: "And you'd agree with me that that's very similar to this situation that seems to have occurred
when Sergeant Webb asked you what was in the box, isn't it?"

Answer: "No."

Question: "What's the difference? 1 suggest to you, sir, that there isn't any difference in that in both
cases when pressed, you lie and then ultimately you will say something else. Isn't that true?"
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Answer: "That's your analysis".

77 He had great difficulty in admitting the obvious - he was lying under oath.

78 Having been deceitful about his core defence, and not accepting the obvious, this casts a dark shadow over
the balance of his evidence.

79 Another point of obvious deception was his initial response to Sergeant Webb's inquiry as to the contents of
the cardboard box. He replied he did not know but when further questioned he indicated the cigarettes were for
his mother-in-law and the pow-wow. He had great difficulty in cross-examination in accepting the obvious no-
tion his initial response was not the truth.

80 Mr. MacDonald states the $5000 in cash found in the vehicle, primarily under the passenger seat, came from
loan proceeds from Dot Beaucage, a few hours before the traffic stop. To support this, he produced two docu-
ments. One was the loan document itself executed by dot Beaucage and himself; and a receipt acknowledging
the transfer of the money.
81 When were those documents received?
82 In the ordinary course of business, they would be received at the same time the money was provided to him.
His evidence was he drove directly from Sturgeon Falls, Ontario to the place he was stopped for the driving in-
fraction, with only a short diversion to pick up the cigarettes at the Whitefish Reserve. Therefore, the loan docu-
ment and receipt should have been in the vehicle or on his person. The vehicle was searched and a strip search
was conducted, yet no documents were found. This led to the inevitable questioning as to when and where the
documents came from. There is the following exchange on cross-examination:

Question: "And you'd agree with me that the receipt, which was exhibit 25 | believe it was."

Answer: "Mh'mm". Question: "...that wasn't in the fanny pack".

—_— e

Question: "And it wasn't in the car?"

Answer: "I don't believe so. No."

Question: "So how does the receipt - you're coming back from Dot's cash stop.... So when did you get
the receipt".

Answer: "Because she has a copy of the receipt. I was going to the pow-wow, and God knows who was
going in and out of that vehicle when we were at the pow-wow."

Question: "She didn't - she just gave you the cash and you didn't receive any paperwork at the time."
Answer: "No. No, | signed the paper and she gave me the cash, and I was just happy to get the cash."
83 Then in re-examination he states:

Question: "Cash Stop in Sturgeon Falls, when Mr. Chapman was asking questions, you said - you said
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that you weren't provided a receipt at that time?"
Answer: "Yes".

Question: "So when did you get the receipt? Did you have to go back and get the receipt?"

Answer: "I - ya, I talked to her. ] told her what happened and | said they're not gonna -[believe me]
even though - I need a receipt for that - for that loan."

Question: "Then she provided that to you?"

Answer: "Yes, right away. It was just a photocopy".

84 At first he does not know if the receipt is with the fanny pack of money and then he conveys uncertainty by
saying he does not believe so. And then he implies someone at the pow-wow (later on that day) took the receipt
because people were in and out of his vehicle. Finally, he concedes he received no paperwork at the time of the
transaction - the paper was allegedly obtained from Dot Beaucage sometime later. Since he clearly ultimately
said that, why was there so much fencing and ambiguity to get to that point?

85 He was questioned on the breakdown of the $5000 that it was unusual for a loan amount to be in a number
of bundles of various denominations. He says he does not recall how the money was rolled up and then concedes
it was he that arranged the money in the manner it was found!

86 The bundling of the money as described by Sergeant Webb is indicative of a trafficking scheme as to how
sums of money are arranged. His answers on this point are unsatisfactory.

87 Joshua Beaucage said he did not see any cash. He was seated in the passenger seat when Mr, MacDonald
came out of Dot Beaucage's house with the money. The money was found by the police under Joshua Beaucage's
seat. How could Mr. Beaucage possibly miss the money being placed there - unless, of course, it was placed
there at another time and date altogether, which had nothing to do with the supposed Beaucage loan.

88 1 also found his answers unsatisfactory as to the reasons for the total loan amount of $5000. He said the tu-
ition for the summer educational course was the primary reason for the loan. However, the tuition was $2700,
leaving a further $2300 unaccounted for. He was vague as to the expenditure of those monies, except the sum
spent on the cigarettes.

89 The providing of the loan documentation after the fact is suspicious. He had to explain why there was over
$5000 cash in his vehicle. The bundles of money would be an unusual arrangement for someone provided with
loan proceeds. The explanation for the bundling of the money was deficient. Mr. MacDonald may have had a
loan with Dot Beaucage for his summer school tuition, but it did not occur on July 7, 2007 and had nothing to do
with the money found in his vehicle. This strikes me as part of the contrivance.

90 Mr. MacDonald's responses to questions about the cell phones and pagers is also indicative of his resistant
attitude on key points. When initially questioned on the four cell phones and pagers, instead of dealing directly
with the point, he throws back at the cross-examiner:

But were they operational? Did you ever check that they worked, if they were operating?
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He avoided the point the questioner was attempting to make and deflected the thrust of the cross-examination by
asking a question as opposed to answering the questions asked. On being asked why he needed a pager, he did
not answer the question and insisted they were not active. He goes on to say one pager and one cell phone were
not his but could not name the owner of these two items. Pressed as to who owned the other pager he responded:

"Probably somebody. I have no clue who owned the other one..."
He was guessing and attempting to deflect the focus from himself,

91 The Crown questioned on the custom of drug dealers frequently changing their cell phones and pagers.
There is the following exchange:

Question: "Would you agree with me drug dealers often change cell phones?"

Answer: "Politicians, often change cell phones t0o."

Again, instead of dealing with the issue raised in the question, he deflects the questioner.

92 Though he says the two cell phones were not operational, the evidence of his wife suggests at least one of
the cell phones was operational. On discovering he left town on Friday, July 6, 2007, she says she attempted to
reach him on his cell phone to advise of the marijuana she placed under the driver's seat in his van, but there was
no answer. The fact she attempted to reach him on the cell implies she thought the cell phone was operational,

93 On the surface, Mr, MacDonald's explanation of the debt list might make sense in other circumstances.
However, his overall credibility is so challenged, I do not accept his explanation as to the list of debts.

94 Mr. MacDonald has a criminal record for possession of marijuana and possession of marijuana for the pur-
pose of trafficking. He was incarcerated for three months in 2006. He must know another conviction of posses-
sion for the purpose carries with it the probability of incarceration. His record is not determinative of the issue
of his credibility but it cannot be ignored in a defence of this nature.

95 I do not accept Mr. MacDonald's evidence on the material features of his defence. Further, his evidence
does not raise a reasonable doubt.

Naomi Pitawanakwat

96 She was not a credible witness. Her evidence cannot be considered in isolation from the evidence of her
husband. Her evidence smacks of contrivance. She has a strong vested interest in the outcome of the case. She
has already seen her husband go to jail once for a conviction of possession for the purpose of trafficking. She
does not want to see it again. Having rejected her evidence, 1 find it does not raise a reasonable doubt.

97 The first problem with her evidence is the timing of disclosing the marijuana was hers and she placed it in
her husband's vehicle. This evidence, in these circumstances, raises a high index of suspicion. If there is validity
to her position, why did she not go to the police within a few days after July 7, 2007? She does not answer this.
For this kind of defence to have some semblance of credibility, one would expect the disclosure to be put forth
as soon as possible after the offence date. However, if she came forward shortly after the laying of the charges,
she had to have known there would be further police investigation and perhaps she would be placed in jeopardy
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by being charged.

98 Instead of going to the police, she sends a letter to Mr. MacDonald's counsel claiming ownership and re-
sponsibility for the marijuana. The letter is sent eight months after the charge against her husband. The letter
was not forwarded to the police, which, if it occurred, may have led to further investigation. The substantially
delayed disclosure has a major impact on her believability.

99 Her next problem is the validity of the explanation as to why she hid the marijuana under the driver's seat.
Her answer was contradictory. She states:

Well, | don't really have an answer to that. They were doing renovations on our home and my father is anti-
drug, He doesn't appreciate drug use so I kept it there [in the vehicle] to prevent him from finding it in the house.

100 She starts out by saying she does not have an answer and then indeed does give an answer. The answer she
now gives does not stand up to scrutiny.

101 This was not a large bag of marijuana. It was easily stored under the driver's seat. There are many nooks
and crannies in a house wherein the marijuana could have easily been concealed. Her father may be upset with
her drug use, but she does not say her father is going to conduct a detailed inspection of her house in an attempt
to find drugs. He is performing renovations. His focus is on the renovations. What wrath would she rather incur?
The risk of her father finding marijuana in the house or the risk police finding marijuana in the family vehicle?
Logic suggests the marijuana is far more protected in the house than the vehicle. Anything can go wrong with a
vehicle and the marijuana easily discovered - which is precisely what happened. Basic common sense suggests
there is much less privacy and protection in a vehicle compared to a house.

102 Why did she not tell her husband sooner about the marijuana being placed in the family vehicle? She pur-
chased the marijuana on Tuesday, July 3, 2007. When she discovered he left town late Friday afternoon (July 6,
2007), when she arrived home from work, she urgently attempts to reach him by cell phone to tell him of the

marijuana in the vehicle. What is so urgent about telling him on the Friday? Would not the same urgency be
there on the Tuesday, Wednesday or Thursday?

103 Another problem with her evidence is her claim she did not know he was going out-of-town for the July 6
to 8, 2007 weekend. Mr. MacDonald's evidence was he had established a pattern of leaving town on most week-
ends to attend pow-wows where he performed. She surely must have known about this pattern. It had already
been planned he was going to attend the pow-wow on Saturday July 7, 2007. She should not have been surprised
when she came home from work and discovered he was gone. He has done this on weekends frequently in the
past. On the other hand, it is difficult to believe Mr. MacDonald would leave town for the weekend and not tell
his wife, unless, of course, they took it as automatic he left town most weekends. All the more reason to tell him
about the marijuana before he left town on Friday, July 6, 2007.

104 Her explanation as to the mechanics of the purchase of the marijuana and the possession of the scales is
damaging to her credibility. She claims she purchased the marijuana for $900. The seller was trying to get rid of it.

105 James Vardon, of the Ontario Provincial Police, an expert on the street value of marijuana, gave evidence
the alleged purchase price was significantly below the street value of this marijuana. He suggested it was prob-
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ably below the seller's costs. Mr. Vardon gave evidence on the various factors affecting value in a careful and
measured fashion. He was prepared to be conservative in considering those factors which would reduce the
value. Taking all that into account, I am of the view no rational seller would sell this quantity of marijuana for
$900. This alleged transaction strikes me as part of the contrivance.

106 What particularly colours her explanation as to the purchase, revolves around the scales allegedly given to
her by the seller (which were located along with the bag of marijuana by the police). She claims the seller told
her if she did not trust his weighing of the marijuana, she could take a set of scales home with her, implying she
could get back to him if she is not satisfied with the weight. This explanation is preposterous. Why would she
not have the seller weigh the product at the time of the purchase? She does not explain this. She had no prior
dealings with the seller. She claims not to know his name. Aside from the practical problem of locating and
communicating with the seller if she is dissatisfied as to the weight, what rational seller is going to take her
word she was short-changed on the weight! I do not believe her story on the scales. I do not accept her evidence
in relation to the material features of the defence. Her evidence does not raise a reasonable doubt.

Joshua Beaucage

107 Mr. Beaucage was not a credible or reliable witness. His significant challenge was the impact of the pas-
sage of time on the accuracy of his evidence. He was not aware he was going to be a witness in the proceeding
until a few days before the day of his evidence. That was the first time he had to draw his mind back in time to
attempt recollection of events - from seventeen months earlier.

108 The human memory does not operate like a video camcorder, playing back accurately what happened at an
event. As a result, parties and witnesses involved in litigation follow a process to preserve evidence at an early
opportunity when memory recollection is at its highest. Police officers and other witnesses make notes and pre-
pare statements which lock them into early memory retention in an effort to enhance accuracy. Accused persons
are likewise engaged at an early time. They retain counsel who obtain disclosure and review it with their clients,
who in turn provide early feedback to establish the defence, at a time when memory is not eroded by the passage
of time. It appears Mr. Beaucage did not have this opportunity and did not reflect on events until a day or two
before his evidence.

109 Mr. Beaucage claims he saw the document evidencing the loan after Mr, MacDonald left the house and
entered the van. Mr. Beaucage was already sitting in the passenger's seat. If this observation is correct, it would
be important evidence suggesting a legitimate explanation for the $5000 cash.

110 There are a number of deficits with this evidence. Firstly, if he saw Mr. MacDonald enter the van with the
contract document, then the document would be on Mr. MacDonald's person at the time of the traffic stop and
search, or would be located in the vehicle. The document did not surface during the search of the vehicle or per- son.

111 Secondly, Mr. MacDonald in his evidence, did not say he had the loan contract at the time of the loan
transaction. If such was the case, he certainly would have said so. He went to Dot Beaucage's at some point
after July 7, 2007 to obtain documentation because he did not think he would be believed. This is a material dis-
crepancy between the evidence of Mr. Beaucage and Mr. MacDonald.

112 Thirdly, his evidence of observing the contract, but not observing the cash is inconsistent. If Mr. Beaucage
is correct, then Mr. MacDonald would have entered the vehicle with both the cash and the loan contract. It is il-
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logical in the context he would see the loan contract but not see the cash - especially when Mr. MacDonald says
he placed the cash under the very seat in which Mr. Beaucage was seated,

113 Fourthly, he did not convey a sense of certainty in observing the loan contract. Some of his answers ap-
peared hesitant. He is sure at one point and then at another point, he is "pretty sure". He then assumes there was
a loan contract because this is the way his grandmother does business. He says this is a lot of money and she
does not make loans without getting contracts signed at the time of the loan. It struck me he was relying more on
his assumption of the contract being present, based on his knowledge of his grandmother's business practices, as
opposed to any actual observation of the loan contract.

114 There is a further material discrepancy between his evidence and the evidence of Mr. MacDonald, when
Mr. MacDonald initially responded he did not know the contents of the cardboard box. Mr. Beaucage says he is
absolutely certain as to what Mr. MacDonald told the police and then he says he is crystal clear as to what he
told the police. Mr. Beaucage does not accept Mr. MacDonald told the police initially he did not know the con-
tents of the cardboard box. How can this witness be unshakeable in his view of a material point, when officers
McCallion and Webb and Mr. MacDonald himself disagree?

115 When he and Mr. MacDonald attended at Bob's Smoke Shop in Whitefish to purchase the cigarettes, Mr.
MacDonald indicated he used money from the $5000 loan to purchase the cigarettes. At Bob's Smoke Shop, Mr.
Beaucage did not get out of the vehicle. For Mr. MacDonald to obtain the $700, he would have had to go under
the very seat in which Mr. Beaucage was sitting. Yet, Mr. Beaucage for the second time, says he did not observe
any cash. I do not accept the evidence of this witness in relation to the material features of the defence. It does
not raise a reasonable doubt.

Officers Joel McCallion and Kevin Webb

116 Of the Crown witnesses, the most contentious in terms of credibility and reliability were the investigating
police officers at the scene. There is conflict within their evidence and conflict with defence evidence, These
conflicts must be sorted out as such relates to certain facts.

117 There are two central factual questions. Firstly, how did Sergeant Webb come to view the interior of the
van, and in particular, the cardboard box which contained the cigarettes? Secondly, when did Sergeant Webb
open the sliding door on the driver's side of the vehicle? Was it before he sought the authorization under section
24(1) of the Tobacco Tax Act or was it after the authorization was provided?

118 Overall, both officers were credible witnesses. They were measured and careful in their choice of language
and expressing thoughts, observations and opinions. In particular, Sergeant Webb had a high degree of clarity to
his evidence. He was careful not to speculate or to make assumptions when he could have done so.

119 The defence position is Sergeant Webb could not have viewed the cardboard box unless he opened up the
sliding door on the driver's side. The windows were tinted black and one cannot see into the interior of the
vehicle without opening up the door. The significance of the time of opening the sliding door relates to whether
there was an unreasonable search conducted.

120 There is no evidence to contradict Mr. MacDonald when he says the windows were fully tinted and you

could not see inside. Neither Officer McCallion or Sergeant Webb had sufficient recollection of the tinting of
the windows. They would not speculate. However, it should be noted, OPP Officer Phillips, who played a minor
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role in this matter, gave evidence he had no difficulty seeing into the back part of the van from the outside, sug-
gesting the tint was not strong enough to obliterate observation of the interior of the vehicle.

121 1 find as a fact Sergeant Webb observed the cardboard box with its tell-tale signs through the rolled down
window on the passenger side of the van when he was having a conversation with Mr. Beaucage. The cardboard
box was in plain view.

122 Officer McCallion indicates Mr. MacDonald turned on the interior lights of the vehicle to show the officer
his drum sticks intended for use at a pow-wow. That evidence has not been disputed by either Mr. MacDonald or
Mr. Beaucage.

123 There is specific evidence the driver's window was rolled down. There is no specific evidence the passen-
ger window was rolled down. However, it had to be. A conversation took place between Sergeant Webb and Mr.
Beaucage. Further, Mr. Beaucage showed identification papers to Sergeant Webb. This could not have been
done without rolling down the window. This allowed Sergeant Webb to view the interior of the van. There was
sufficient illumination because Mr. MacDonald activated the interior light.

124 Mr. Beaucage did say Sergeant Webb used his flashlight, not specifically on the passenger side of the
vehicle, but when he went over to the driver's side of the vehicle he shone the flashlight inside the vehicle, be-
fore any opening of the door. 1 conclude, the only reason he would go from the passenger side to the driver's
side was when he observed something of interest. It was probable he had his flashlight activated when he was on
the passenger side of the vehicle. He points out the cardboard box in question was on the opposite side of the
vehicle to the passenger's side. He should have been able to see through the passenger window part of the back
section of the vehicle. His view would be across the vehicle to the side of the driver and toward the back. In or-
der to get a closer look at the item of interest, he goes to the driver's side and shines the flashlight through the
downed driver's window into the back section of the vehicle. Mr. Beaucage does not dispute that part.

125 There was another source of illumination. The stop on the shoulder was adjacent to a small park which had
an activated overhead light. No one suggested this light was not sufficient to illuminate the inside of the vehicle.
I cannot tell the strength of that illumination, but the outside light, coupled with the activation of the interior
light and the use of a flashlight were all sufficient to allow Sergeant Webb to observe the cardboard box which
was in plain view.

126 Whether or not the windows on the back half of both sides of the van were completely tinted or partially
tinted is irrelevant. Sergeant Webb did not make his observations into the interior through those windows.

127 As to how Sergeant Webb made the initial observation of the interior of the vehicle, there is no dispute by
either Mr. MacDonald or Mr. Beaucage. | accept the evidence of Officer McCallion and Sergeant Webb as to
how Sergeant Webb observed the interior of the van,

128 As to the timing of the opening of the sliding door on the driver's side, Mr. MacDonald states Sergeant
Webb proceeded from the passenger side of the vehicle to the driver's side of the vehicle, and without receiving
permission, opened up the sliding door of the vehicle and "snooped around”. Mr. Beaucage's evidence on this
point is materially different than Mr. MacDonald's in one important aspect. Mr, Beaucage says when Sergeant
Webb was initially at the driver's side he shone the flashlight into the vehicle and then opened up the sliding door.
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129 T have found both MacDonald and Beaucage not to be credible witnesses. However, as between the two of
them, in this conflicting evidence, Beaucage's comment makes more sense in relation to the context. When Ser-
geant Webb came to the driver's side, the driver's window was already rolled down. It would be logical he would
flash his light into the interior of the van from that vantage point.

130 Neither Mr. MacDonald or Mr. Beaucage have said Sergeant Webb would not have been able to view the
cardboard box in the back part of the van through the opened windows on the passenger and driver's side.

131 The evidence is clear Sergeant Webb was able to conduct observations of the cardboard box from looking
into the illuminated interior from both the passenger and driver's side of the van. If that is the case, why would
he open the sliding door on the driver's side? He had no need to do so. He already had what he needed. The
opening of the driver's side sliding door at the time indicated by MacDonald and Beaucage is incongruent with
the context. It was superfluous to pursue the matter by intruding into the vehicle, After making his observation
through the two front windows, the logical follow-up was not to open up the sliding door but to simply ask the
question as to what was in the box. This is exactly what he did.

132 Before asking the question, Sergeant Webb had a strong indicator as to the contents of the box. He could
not be certain because the box was closed. Hence the question.

133 Once the question was answered which confirmed the strong indicator of cigarettes in the box, there again
was no need to open up the sliding door. Sergeant Webb now had sufficient information in his mind to pursue
the protocol to seek authorization to search the vehicle under section 24(1) of the Tobacco Tax Act.

134 Mr. MacDonald and Mr. Beaucage indicate Sergeant Webb opened the driver side sliding door on three oc-
casions, two of them coming before the section 24(1) Tobacco Tax Act authorization. In the first time he opened
up the door and inquired as to the contents of the roof top carrier box which was also in the back pat of the van.
Then, the police officers go back to the cruiser and then come back to the van and make inquiries about the card-
board box and Sergeant Webb again opens up the sliding door to look at the cardboard box.

135 It is illogical Sergeant Webb would twice be opening up the sliding door to separately inquire about the
roof carrier and cardboard box. If the door was opened at all, logically, inquiries would have been made about
the roof top carrier and cardboard box at the same time. For these reasons, and my reasons in relation to the gen-
eral credibility of Mr. MacDonald and Mr. Beaucage, I do not accept their evidence the sliding door was opened

up before the authorization. I am satisfied the sliding door was not opened until after the appropriate authoriza-
tion under section 24(1).

136 The observation of MacDonald and Beaucage as to the initial opening of the sliding door does have some
support in the evidence of Officer McCallion. Officer McCallion's evidence on this point was contradictory and
inconsistent, but he did say at one point the sliding door was opened before the section 24(1) authorization,

137 That one answer - indicating an early opening up of the door - must be assessed together with all of his an-
swers on this point. Considering the totality of his answers, he d